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There are bonds that bind and— 
Bonds that set you freel 


fie Say you're on a motor trip—miles from home. 
- 


Suddenly from around a curve tears a big Sedan doing py 
70—maybe 80. You swerve—and escape bya hair's breadth, == 
but... That man walking on your side of the road! For- “= 
tunately, you don’t hit him squarely—he’s apparently only (gy 
cut and bruised. If you carry adequate Liability Insurance woos 
with a good, reliable company, you are protected against 
financial loss from claims, but— 


While lunching at a nearby hotel, you are also served 
with a Writ of Attachment on which the ink is scarcely dry. 
The injured man has made use of the local sheriff to pro- 
tect his interests before you've a chance to leave town. 
Your car is “attached” and as effectively “tied-up” as though 
he'd put a gigantic ball and chain on it. What to do? 


If Aitna-ized, your Aitna Service Certificate will identify 
and introduce you to the local Atna Agent. (There are 
20,000 of them from Coast to Coast!) He will promptly 
arrange for an Aitna Release of Attachment Bond, thus 
restoring to you full possession of your car—without a cent 
of extra cost to you! 

7 
Aina is a multiple line organization, writing bonds as weil as 
insurance. It takes care of its automobile policyholders’ needs, not 
only from coast to coast but im Ewrope, too. It pays to be Ztna-ized! 
Let the Aitna-izer in your community tell you the whole story. 

2 
Aca Casualty & Surety Company... . tna Life Insurance Com 

pany.... Standard Fire Insurance C A bil 


Insurance Company of Hartford, Connecticut. 
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SEE THE ATNA-IZER IN YOUR COMMUNITY - HE IS A MAN WORTH KNOWING 
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Corporation practice puts pressure on the 
lawyer. Now it is a corporation to be dis- 
solved—in a state with whose requirements 
in dissolution you may be unfamiliar; now 
it is a certificate to be hurriedly amended—and 
you find the corporation is qualified in one 
or more states the exact requirements of 
which in case of amendment are difficult to 
determine; now it is a corporation that must 
be quickly reinstated in good standing in 
some state in which it has lapsed in filing 
of reports all payment of taxes—and you are 
unfamiliar with the procedure in that state. 
Most lawyers know how The Corporation 
Trust Company helps them in incorporation 
or qualification, but perhaps you do not 
know that the same company will help you 
in the same efficient way in all miscellaneous 
corporation matters like the above. The Cor 
poration Trust Company will take all the 
irritating detail work off your shoulders and 
Bldg will perform for you all the high pressure 
work that has to be done at any state cap- 


whenever any corporation matter bothers you 
or puts too great pressure on your office staff. 
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EVENTS. 





Our Overseas Brethren at the Annual Meeting 3 
N August 5 the representatives of the English, 
French, Irish Free State and Scottish Bars 
sailed for this country to return the visit which 


he American Bar Association paid them six years 


igo. There are over two hundred names of lead- 
rs of the profession on the list of visitors. They 
vere accompanied on their voyage by Mr. Walter 
Eckert of Chicago, who went over as a special 


representative of the American Bar Association 
The program for the distinguished visitors, 
th in Chicago and in other cities of the country, 
vas printed in the August issue of the Journal. In 
the next number will be printed an account of their 
isit. Their welcome in Chicago will, of course, 
onstitute a unique and interesting feature of the 
\nnual Meeting 
The next issue will contain the usual full ac 


int of the regular proceedings of the meeting. 


Improved Conditions in New York Courts 
HE Special Calendar Committee appointed by 
the Appellate Division of the New York Su- 
reme Court, First Department, in its third report, 
iys that conditions in the Supreme Court, the City 
urt and the Municipal Courts have considerably 


nproved during the past two years. Particularly 
as this been the case with respect to the Supreme 
Court, to which the committee first directed its at- 
tention because the rapid accumulation of business 
here was threatening to produce chaotic conditions. 
The committee gives certain statistics as to the 


usiness in this court and adds the comment that 
from the foregoing figures it is manifest that the 
Supreme Court in New York County is abreast of 
ts work and is disposing of more pending cases 
than the new issues that are being filed. If this 
mprovement continues, it ought to follow that jury 


545 


cases may be reached upon the general calendar 
without undue delay. At present a jury case may 
be reached in 16 terms, or a little over a year. When 
the Committee was appointed a case could not ordi- 
narily be reached for trial for 22 months after it 
was at issue. If present conditions continue, the 
Committee sees no reason why a jury case should 
not soon be reached within less than a year after 
it is put on the calendar.” It continues: 

“The improvement in the conditions in the 
Supreme Court in New York and Bronx Counties 
is due to several causes. We have already referred 
to the annual call of the general calendar which 
has reduced the apparent number of live cases; but 
a principal cause which has operated more effec- 
tively to reduce the number of pending cases is 
the amendment of Section 1557-a of the Civil Prac- 
tice Act, which increased the initial fees in the 
Counties of New York and the Bronx, upon the 
commencement of a suit, to $20, to be paid on the 
filing of a note of issue, and $12, to be paid in ad- 
vance by a party demanding a jury trial, and $5 by 
a party bringing a case on for trial. The effect 
of this change in reducing the number of new is- 
sues became manifest soon after the Section was 
amended. Another cause for the reduction in the 
number of new issues was the Ambulance Chasing 
Investigation, which has had a marked effect in pre- 
venting the commencement of many negligence 
suits which had before crowded the calendars of the 
Supreme Court. Many of these cases were without 
merit, were obtained by unlawful solicitation of a 
small group of unscrupulous lawyers, and were 
commenced for tactical purposes in the Supreme 
Court, without any intention of bringing them to 
trial; and trials were had in only a small percentage 
of them. 

“The methods adopted by the Ambulance Chas- 
ing lawyer were fully exposed in the investigation 
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and showed that the negligence business had been 
largely and improperly commercialized, while the 
crowding of the calendars had been a detriment to 
litigants who were seeking a prompt disposition of 
their cases. The unprofessional and often unlaw- 
ful methods by which this business was brought 
into the courts have been largely terminated and 
some of the lawyers engaged in it have been dis- 
barred or otherwise disciplined. Nevertheless, the 
business has afforded such a profit to unscrupulous 
lawyers who have engaged in it, that continuous 
vigilance will be required to detect and check a 
revival of the disreputable business. In another 
place in this report we give the concrete and direct 
results of the investigation. The deterrent effect 
upon lawyers seeking to commercialize the negli- 
gence litigation, has undoubtedly been very effec- 
tive and has been one of the chief causes for the 
improvement of conditions in the Supreme Court. 
In this connection, however, reference is again made 
to the fact that the coordination of the work of the 
trial justices of the Supreme Court, and their con- 
tinuous and sympathetic cooperation with the Ap- 
pellate Division in its efforts to improve conditions, 
have contributed much to the favorable results 
referred to above.” 

The Committee urges that proper provision be 
made for housing both the City Court and the 
Municipal Courts, recommending in connection with 
the former that the “mandatory provisions of the 
legislation of 1927, requiring the city authorities to 
provide suitable accommodations for the City Court, 
should be complied with at once by erecting at 
or near the Civic Center a suitable court build- 
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ing for that purpose.” And it adds an explanati 
of its activities in this general direction as follow 

“The Committee has thus dwelt upon the questi: 
of furnishing suitable accommodations to the Cit 
and Municipal Courts, because it believes th: 
where there is such a volume of important judici 
business as that always pending in those Courts, it 
efficient transaction is promoted by the provisix 
of convenient, sanitary and commodious physical a 
commodations. Impressive and dignified Court 
Houses tend to produce orderly and dignified 
ministration of justice, while beautiful and app: 
priate architecture impresses the public with highe 
ideals concerning justice than the mean and _ inacd 
quate environments in the midst of which some of 
our courts are compelled to work.” 

The Committee finds that conditions in the Cit 
Court are unsatisfactory, but has as yet reached 1 
definite conclusions as to various proposals whicl 
have been made, save in a few instances. Its report 
on the conditions on that court is, therefore, it 
As to the 
Municipal Courts, it has been engaged for months 
through a subcommittee headed by Mr. William D 
Guthrie, in cooperation with the President Jus 
tice of the Municipal Court, in an effort to devise 
changes that will result in a more prompt disposi 
tion of cases. The amount of business pending in 
that court, it adds, is increasing beyond the c apac 
ity of the present judges to dispose of it. Various 
suggestions are made to improve conditions. To the 
extent that recent legislation has provided addi 
tional judges so badly needed, it is approved by 
the committee. 

The following statistics sum up some of the 
results of the ambulance-chasing investigation: law 
yers resigned as follows: prior to service of peti 
tion, 2; prior to commencement of hearing, 2; dur 
ing the hearings, 2. Of the other respondents there 
were disbarred, 12; suspended (for periods varying 
from six months to two years), 18; censured, 11; 
proceedings dismissed upon consent of petitioners, 
11; proceedings dismissed over objection of peti 
tioners, 10; cases in which hearings are closed but 
in which referees have not yet reported, 5. Th 
effect of the investigation on the practices of certair 
attorneys in filing suit has already been mentioned 
As to steps taken to deal permanently with the 
problem, the committee says: 


states, merely tentative and informative 


“The Committee gave careful consideration to 


remedies calculated to prevent permanently a re- 
currence of the ambulance chasing abuses. Some 
devices proposed as, for instance, limitations upon 
the freedom of contract between lawyer and client, 
were considered by the Committee as of doubtfui 
constitutionality; and an amendment of the Con 
stitution to reach that difficulty would have meant 
a long delay. But a Sub-Committee of the Com- 
mittee, in collaboration with Justice Wasservogel 
gave careful consideration to the subject of regu 
lation of actions involving negligence where attor 
neys were retained upon contingent fees, and con- 
cluded that much could be accomplished by rules 
of court not requiring legislative sanction. Sucl 
rules were devised after the most careful consid 
eration and recommended to the Appellate Divi 
sion for adoption in the First Department. After 
due consideration the Appellate Division enacted 
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ich rules substantially as recommended by this 
mimittee.” 

Under the head of “Compulsory Automobile 
surance and Related Subjects,” the Committee 
gain expresses the opinion that the whole subject 
iould be approached by means of a temporary 
inder the authority of a legisla- 
his effect, at the suggestion of 
been urged both by Governor 

Roosevelt, but the legislature 


mmission acting 
ve act. Bills t 

the Committee, ha 
Smith and Govern 


id not seen fit to pass them. The report gives 
easons for still believing that this is the best mode 


procedure, 
The Committe 
sideration to, a1 


reports that it has given some 
is now studying, the advisabil- 
of the creation such a body as has recently 
yme to be known as a “Judicial Council,” created 
inder suitable legislation and representative of the 
courts and the bar. “But under the conditions ex- 
sting in this state,” it says, “there are advantages 


n having a body directing its attention exclu- 
sively to the conditions in a single locality of the 
state, particularly in a great city like New York. 
The problems of the administration in the courts in 
the less populous parts of the state are quite differ- 


' 


ent from those prevailing in the metropolitan dis- 
trict, and the need there for a body like a Judicial 
Council is not generally deemed urgent by the 
bench and the bar.” Furthermore, conditions in 
the various departments are different in many re- 
spects, necessitating different methods of approach. 
Under the circumstances and until “the idea of 
Judicial Councils has become embedded in the pub 
lic policy of this state by legislation that will take 
vccount of the « iderations adverted to above, 
ur Committee is of the the opinion that this 
Committee should continued to investigate and 
make recommendations as heretofore.” 
The report is signed by Victor J. Dowling, 
Chairman; Henry W. Taft, Vice-Chairman; Ber- 
ard S. Deutsch, Secretary, and the other members. 


New York Crime Commission to Invoke Press Aid 


HE New York State Crime Commission is plan- 

ning a conference with New York newspaper 
ywners and publishers in September with a view 
f trying to create a more enlightened "public 
pinion concerning its work, according to the New 
ork Times of July 26th. At a recent meeting of 
the commission Senator Caleb H. Baumes, the 
hairman, declared that the newspapers had over- 
emphasized t punitive legislation passed on the 
commendations of the commission, while seventy- 
ve percent of its work was concerned with the 
iuses of crime, crime prevention and rehabilita- 
m of prisoners. He added that the press should 
ease to stress the penalties that had been written 
to the law and int out the humanitarian meas- 
res it has dealt with in its work. In this connec- 
on he pointed out that in the last five years fewer 
han two hundred of the ten thousand prisoners in 
1e State institutions were serving life sentences 
mposed under the urth offender act. 

A digest of the commission’s various accom- 
lishments will be presented to the conference 
ove mentioned This will include the new 
irole board, as well as studies of crime causes, 
treatment, psychiatric 


ne 


elinquency, individual 





clinics, the development of prison facilities and 
other measures which are direct results of its work. 


Association's Committee Reports Attract Attention 


HE constructive character of the reports of 

committees of the American Bar. Association is 
well indicated by the space which is given to sev- 
eral of them in the United States Daily. For in- 
stance, the July 22 and July 23 issues of that 
worthwhile publication devote several columns to 
the report of the standing committee on Communi- 
cations prepared for presentation to the annual 
meeting in Chicago. In the former issue it thus 
summarizes the committee’s report: “Withdrawal 
of opposition to the Couzens Bill (S.6) to create a 
Federal commission on communications which 
would absorb the functions of the Federal Radio 
Commission and all other communications powers 
vested in other Federal agencies, but renewed ob- 
jection to the Davis equalization amendment to the 
radio act prescribing distribution of broadcasting 
facilities according to population, and to section 17, 
preventing the merging of wire and wireless com- 
panies in external communication, are recom- 
mended by the standing committee.” The issue of 
July 26 of the same publication devotes about a 
column to the report of the committee on Admiralty 
and Maritime Law of the Association, particularly 
to its discussion of the present unsatisfactory con- 
dition of the law with respect to the liability of 
vessels for damages which they may inflict on 
land structures. 


Four Years of the Minnesota “Affiliation Plan” 


SUMMARY of the successful operation of the 

Minnesota plan for affiliation of the State Bar 
Association and local bar associations during the 
four years which have elapsed since its adoption is 
contained in the report of the Committee on Mem- 
bership and Cooperation with Local Associations, 
presented at the recent annual meeting of the State 
organization. 

“The new constitution adopted in 1926 did not 
actually create a federation between the state and 
local bar associations,” the report says. “It simply 
provided that local associations might affiliate with 
the State Association if they so desired. Had there 
been an active local bar association in each judicial 
district, the organization problem would have been 
simple. But, except for Ramsey and Hennepin 
Counties, where judicial districts were coterminous 
with the counties, no judicial district association 
existed anywhere in the state. There were numer- 
ous county and city associations, some fairly active, 
but most of them dormant. and there were a few 
associations comprising several counties, the most 
active of which was the Southeastern Minnesota 
Bar Association. 

“The task of organizing judicial district asso- 
ciations throughout the state and of procuring their 
affiliation with the State Association was not easy. 
The Committee on Bar Organization (from the 
membership of which this present Committee was 
at first largely recruited) carried on this organiza- 
tion work for the first year, and thereafter the work 
was carried on by the present committee. A pro- 
posed model constitution for judicial district asso- 
ciations was prepared by the Committee, and with 
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some minor variations was adopted by all of the 
newly organized judicial district associations. The 
committee arranged for organization meetings in 
the various judicial districts of the state, and some 
representative of the Committee was present at 
most of these organization meetings. In addition 
to the regular officers of the Association, Justice 
Royal A. Stone, Senator Frank E. Putnam and 
Dean Everett Fraser were most helpful in this 
organization work by lending their services freely 
in attending and addressing these organization 
meetings. By the end of the first year, thirteen of 
the nineteen judicial districts had organized dis- 
trict bar associations and had affiliated with the 
State Association. By the end of the second year, 
eighteen of the nineteen judicial districts had or- 
ganized and affiliated, and shortly thereafter the 
one remaining district organized and came into 
the fold. This completed the first step in the new 
organization program, and for the first time local 
bar associations comprising all of the judicial dis- 
tricts in Minnesota were joined together with the 
State Association as one organization, qualified to 
speak and act for and as the bar of Minnesota.” 
However, after organization the vital problem 
of increasing the membership of these associations 
presented itself. Employment of a paid secretary 
by the State Association, annual conferences ot 
local association officers, membership contests be- 
tween the different associations for a _ trophy 
awarded at each annual meeting, and the publica- 
tion of “Bench and Bar,” a quarterly bulletin de- 
signed to keep the members of the association in- 
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formed of the organization’s activities, were the 
principal devices resorted to in order to produc 
membership results. The report shows that th 
membership increased in the four-year period fro 
915 to well over 1,400. 


To Remedy California’s Anomalous Bar Admission 
Situation 


A COMMITTEE of the State Bar of Californ 
at a recent conference took steps to remed 


the extraordinary situation existing in that stat 
with respect to educational requirements for ad 
mission to the Bar, according to the San Francis« 
Recorder. It will be recalled that the legislatur 
of the state a year or so ago took the retrogressiv: 
step of practically abolishing educational requir 
ments, with the result that at present all that 
necessary to secure admission is for the applicant 
to show that he is twenty-one years of age, of good 
moral character and has studied law diligently a1 
in good faith for the last three years 

The committee proposes that the State Bar 
be amended at the next session of the legisl: 
so as to give the Board of Governors the power 
to appoint an Examining Committee and, with th« 
approval of the Supreme Court, the power to fix 
and determine qualifications of applicants to prac 
tice law in the state. It further recommends, how 
ever, that the educational requirements so fixed 
shall not exceed the following: 

1. Graduation from a four-year high school 
or proof satisfactory to the Examining Committe¢ 
that the applicant is possessed of the equivalent « 
a four-year high school education in point of intel 
lectual competency and achievement; 

2. Graduation from a law school requiring 
substantially the full time of its students for three 
years, or from a law school requiring a part only 
of its student’s time for four years, or proof satis 
factory to the Examining Committee that th 
plicant has otherwise diligently and in good fait] 
studied law for at least four years. 

“California has been endeavoring for many 
years to increase the standards for legal educatior 
but has been unable to do so,” the article in the 
Recorder says. “The State Bar Act as originally 
adopted in 1927 made it possible to increase thes« 
requirements, but the 1929 session of the Legis- 
lature took a backward step by taking from The 
State Bar all power to fix educational requirements 
for admission, so that California is now one of the 
backward States of the Union in that regard 

“While the committee believes that it is be 
coming apparent to applicants for admission to th: 
bar that a full prelegal college education and law 
school training are a valuable asset to one who is 
fitting himself for practice, it recognizes tl 
are and will be instances where men and 
have acquired their education and training in less 
formal ways. The committee’s recommendations 
therefore, will permit such applicants to show theit 
intellectual competency and achievement as a pre 
liminary to taking the bar examination.” 

The committee’s report will be acted on at the 
State Bar annual meeting, which begins on Sep 
tember 20th. 


ec ap 





women 





a 

















CURRENT 





EVENTS 549 





Bar and Banks Reach Working Agreement as to 
Practice of Law 


HE following letter from the undersigned Buf- 
falo banks, all of which have trust departments, 
ets forth the terms of an understanding reached 
etween these banks and the Bar Association of 
County in regard to the practice of law: 
Buffalo, N. Y., June 21, 1930. 
r Associatior f Erie County 
rie County Hall, Buffalo, N. 
Dear Sirs 
The trust officers of all the Buffalo Banks that 


ive trust departments desire to submit the follow- 
g as confirmatory of, and supplementary to the 
liscussion had at their recent conference with your 


Board of Trustees Lawyers’ Committee: 


The banks and trust companies of Buffalo, 
heir trust departments and officers are unanimous 
their desire to comply not only with the letter 
ut also with the spirit of the statutes that prohibit 
the practice of ‘Ta by corporations or other un- 
uuthorized persons. Among the officers of Buffalo 


banks are a numbe1 lawyers none of whom are 


ow engaged in general practice of the law—their 
ntire time being taken up with the performance of 
services to their respective banks. Among such 
ervices are, the giving of legal advice to the banks 

all their departments and the preparation and 
ipproval of legal papers to which such banks are 
irties. In case eemed desirable these lawyers 
vould doubtless feel at liberty to appear in court 
as attorneys representing their respective banks 
nd to perform any other legal service that might 
be required of them on behalf of the banks who are 
their clients. As individuals they still possess and 
upon occasion reserve the right to act as attorneys 
it law representing such interests as may be en- 


trusted to their care, owing the same duties and 
bligations and exercising the same rights and 


powers while so doing as other lawyers—the com- 
pensation for their services in such matters to be 

eir personal reward and in no way to inure to the 
benefit of the banks they represent 


The fact that certain officers of our — are 
known to be attorneys who have formerly been en- 
gaged in general practice has a tendency to cause 
the public to believe that the banks where they are 


cated can be called upon for legal services or at 
ast for legal advice In spite of painstaking 
efforts on the part of the banks to remove such 
mpression, individuals frequently seek to obtain 
such legal assistance from the banks, sometimes 
the expectation of paying for it but more often 
the hope of obtaining it for nothing. The banks 
nd the attorneys associated wit . them are glad 


Association of Erie County in 


» join with the B 
inlawful catia of the law 


very effort to pre 


nd to make clear the il nature of the service that 
an be lawfully rendered by banks and their trust 
lepartments. They desire to maintain the highest 
standards of legal ethics and business propriety in 
all the affairs with which they deal. Many such 


matters present questions of mixed law and 
business. It is not always easy to determine just 
where the boundary line lies between business and 








the practice of the law. We shall be glad to do 
everything in our power to make that line clear and 
to exclude from possibility the unlawful practice 
of the law by banks or trust companies of the City 
of Buffalo, and to that end the following agreement 
has been reached at the conference above men- 
tioned: 


First: Commercial Banks and Trust Companies, acting 
through their officers, employees or other persons, including 
attorneys employed by them for such purpose, shall not draw 
wills or codicils thereto, nor shall such Companies or Banks 
solicit or persuade persons to have their wills made save by 
lawyers of their own selection. 

Second: Said Commercial Banks and Trust Companies 
shall endeavor to cause persons or parties doing business with 
their Trust Departments to consult legal counsel of their own 
choosing with respect to all matters of a legal nature. 

Third: Said Commercial Banks and Trust Companies 
shall not maintain departments for the transaction of legal 
business of any nature for patrons of such companies or for 
other persons or parties; they shall not advertise or otherwise 
induce persons or parties to come to them for any species of 
legal advice or legal service, and shall not advertise that they 
maintain a legal department. 

Fourth: Said Commercial Banks and Trust Companies 
shall not prepare any legal instruments in any transaction to 
which they are not a party, and shall not attempt or offer 
to give legal advice in any matter in which they are not 
interested as a party thereto. 

Fifth: Said Banks and Trust Companies shall not prepare 
nor propose minutes of corporate proceedings in which they are 
not interested. They shall not draw leases, contracts, deeds, 
mortgages and other legal documents in matters in which they 
have no interest or are not parties thereto. 

Sixth: Said Banks or Trust Companies or Trust Officers 
thereof shall not be paid for or receive compensation for serv- 
ices as counsel to any trust estate for which such Banks or 
Companies are trustees, unless such officer is a practicing 
attorney and is permitted to practice outside of his duties as 
such officer, when he shall be permitted to represent himself 
or his client for his own account and not for the account of 
such bank or trust company. Such services as counsel are 
taken to include appearances in Court, the preparation of in- 
struments by the Trust Officers or the giving of advice upon 
legal matters by such Trust Officers. 

Seventh: The Members of the Bar, recognizing the legal 
capacity of the Trust Departments of Commercial Banks and 
Trust Companies to administer estates and conduct Trustee- 
ships shall in all cases where a Bank or Trust Company is 
named in a will as Executor or Trustee or is named in some 
fiduciary agreement as trustee, consult with representatives in 
the Trust Department of such Bank or Trust Company with 
reference to the terms of the will or other instruments so far 
as it creates trusteeships or executorships. 

Eighth: When a client indicates to a Member of the Bar 
his or her desire or intention to name the Bank or Trust Com- 
pany as Executor or Trustee under his Will the Member of 
the Bar should not discourage or influence the client against 
using such Bank or Trust Company in such capacities unless 
the circumstances of the Estate render it clearly and obviously 
inadvisable and unnecessary that a Trust Company or Bank 
be selected. 

Ninth: A Committee of six (6) persons shall be ap- 
pointed, to consist of three (3) members to be appointed by 
the Bar Association of Erie County, and three (3) members 
to be appointed by the undersigned, which Committee shall 
consider any matter presented to it in violation of the spirit 
or letter of this agreement and take such action in relation 
thereto as may be deemed advisable. 

Very truly yours, 
Marine Trust Company oF BuFFALo, By 

Vice-President. 

M. & T. Trust Company, By Thomas Cantwell, Vice-Presi- 
dent. 
Liserty BANK or Burrato, By R. W. H. Campbell, Vice- 

President. 

ComMERCIAL Trust Company or Burrato, By Anthony S. 

Lunghino, Vice-President. 

Approved and Accepted: 
Bar AssociaTION oF Erte County, By Lewis R. Gulick, 
President. 


C. Livingston, 
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Law of Dead Human Bodies Compiled 


HE law relating to dead human bodies is the 

subject of a survey recently completed by 
George H. Weinmann, under the auspices of the 
National Research Council of the National Acad- 
emy of Sciences, and published as Bulletin No. 73 
of the Council. The volume is a reference work, 
dealing with the variety of questions arising from 
the definition of “dead body,” questions of property 
rights, inquests, autopsies, interment and exhauma- 
tion. 

“What is a dead human body?” is the first 
question discussed, and the author’s treatment 
demonstrates the problems of definition which may 
arise. Are bones long buried to be deemed “dead 
bodies?” ‘What is the legal status of a limb or part 
of the body removed in the course of a surgical 
operation? More common than either of these is 
the question very often involved, when is a still- 
born child or foetus to be considered a dead human 
body? 

The law governing property rights in dead 
bodies is also discussed: whether there is a prop- 
erty right in a dead body; who is primarily entitled 
to the custody of a body, and how such right may 
be enforced; and whether one may sell, bequeath, 
or otherwise dispose of his own body. 

The rights and duties of the coroner, in cases 
where the body of a person is found under circum- 
stances warranting the holding of an inquest, and 
the obligation of other persons not to move a body 
whose death is properly subject to investigation by 
the coroner, are also dealt with, and the statutes 
cited. Contrary to popular opinion, these statutes 
show that there are very few instances of express 
statutory provisions prohibiting a person who may 
discover a dead human body from moving it prior 
to a view by the coroner. However, as the author 
points out, “it has always been a violation of the 
law to hinder the coroner in the performance of his 
duties,” and therefore one should never move a 
dead body without proper authority, unless abso- 
lutely necessary. 

The rules governing the performance of autop- 
sies or post mortem examinations, together with 
the various anatomical acts, and the regulations 
concerning embalming, transportation, interment 
and cremation of the dead are discussed, as is also 
the question of exhumation. 

The book is a compact reference handbook of 
two hundred pages. The author, Mr. Weinmann, 
is a member of the bar. He was invited to compile 
the work by the Committee on Medicolegal Prob- 
lems of the National Research Council’s Division of 
Medical Sciences. This committee is composed of 
Dr. Ludvig Hektoen, Director of the John Rocke- 
feller McCormick Institute for Infectious Diseases, 
Chicago, Illinois; Dr. Howard T. Karsner, Pro- 
fessor of Pathology, Western Reserve University, 
Cleveland, Ohio; Dr. Adolph Meyer, Psychiatrist- 
in-Chief, the Johns Hopkins Hospital, Baltimore, 
Md.; Roscoe Pound, Dean of the Harvard Law 
School, Cambridge, Mass. ; John H. Wigmore, Dean 
Emeritus of the School of Law of Northwestern 
University, Chicago, Illinois; and Dr. William C. 
Woodward, Director of the Bureau of Legal Medi- 
cine and Legislation, American Medical Associa- 
tion, Chicago, Illinois. 


Monument to First Justices of Texas Supreme Court 


HE lawyers of Texas are planning to hono: 

the first three Justices of the Supreme Cou: 
of the State by erecting a handsome memorial pil 
lar to them on the Capitol Grounds directly west 
of the entrance to the State Capitol, according t 
the Dallas News. Permission has already been se 
cured from the proper authorities at Austin to plac: 
the memorial in this position. The three Justices 
are to be thus honored for their creative work i: 
accomplishing the difficult task of shaping a com 
plex system of laws into a harmonious juris 
prudence for the State on its entry in the Union i: 
1845. Their names-are: John Hemphill, Abner S 
Lipscomb and Royal T. Wheeler. 

“Plans for the memorial were originated by th« 
Junior Bar Association of Dallas and indorsed by 
the Texas Bar Association convention in San An 
tonio,” we are told by the Dallas News. “The Texas 
bar appointed a committee to raise funds and have 
charge of the placing of the monument, headed by 
Frank Andrews of Houston as chairman, with Ed 
ward T. Meek of Dallas as secretary and treasurer, 
and C. S. Bradley of Groesbeck, past president of 
the Texas bar, Harry P. Lawther of Dallas, Harry 
Atkinson of Dallas and John Darrouzet of Galves 
ton as members. 

“The Texas bar also accepted the design for 
the monument, submitted through the Dallas office 
of the McNeel Marble Company of Marietta, Ga 
The monument, costing $40,000, will be of silver 
gray Georgia marble, with a bronze figure of Jus 
tice. The figure will be eight feet and eight inches 
high. The base of the monument will be thirty-five 
feet square and it will stand thirty feet and four 
inches high. The names of the three Justices will 
appear on the face of the marble pillar. On the 
right side panel will be the names of all past Su 
preme Court Justices, with space for others to be 
added after their death; on the left side will be 
placed in the same manner the names of all Justices 
of the Court of Criminal Appeals. 

“All lawyers of Texas will be asked to sub 
scribe $2.50 to $4 each toward the monument fund 
Mr. Darrouzet of Galveston already has subscribed 
$100 each in the name of 200 of his friends in the 
profession, leaving only $20,000 to be raised by the 
committee.” 


Bar Policies for Cleveland Judicial Campaign 


N order to eliminate “ballyhoo” tactics from 

judicial campaigns and to keep those activities 
on a plane commensurate with the importance and 
dignity of the office, the Committee on Judicial 
Candidates and Campaigns of the Cleveland Bar 
Association has adopted the recommendations of 
the sub-committee made up of H. H. McKeehan, 
Maurice Berrick, R. J. Bulkley, Paul Lamb, and 
Susan Rebhan. The McKeehan committee recom 
mended major policies for judicial campaign activi 
ties as follows: 

“The existence of committees and the solicita 
tion or receipt of funds for or on behalf of indi- 
vidual candidates for judicial office are strongly 
disapproved. The spirit as well as the letter should 
be observed. 

“As a condition to having the name of any 
candidate submitted to a referendum vote of the 
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Cleveland Bar Associa 
tion, such candidate 
ust give a pledge that 

such practice will not be 
permitted. Violation of 
the pledge in any re- 
spect by any candidate 
will automatically with 
draw from such cand 
late all support of the 
leveland Bar Associa 

tion 
“The appearance or 

the making of speeches 
,efore indiscriminate 
meetings is inconsistent 
vith the dignity of on¢ 
standing for judicial of 
nee It would seem that 
the determinatior of 
what character of meeting 
should be attended or 
iddressed should be lett 
to the judgment of any 
person fit to hold such 


fice if elected How : ae 


ever, the committee re 
serves the right to withdraw, with the approval of 
the Executive Committee of the Cleveland Bar As- 
sociation, any and every support of such Associa- 
tion from any candidate whose appearances or 
speeches are deemed improper by said Committee.” 
This year in Cuyahoga County there are to be 
elected eight judges in the Court of Common Pleas, 
one judge in the Court of Appeals, and one judge 
in the Insolvency and Juvenile Court. The com- 
mittee authorized the preparation of a question- 
naire to be sent to all candidates for the judiciary. 
Che blank will be sent out for the purpose of ob- 
taining biographical data. This data will be printed 
and will be mailed to the members of the Bar at 
the time the referendum ballot is sent out. In order 
to make up for the restriction of judicial campaign 
activities on the part of candidates that will be 
brought about by agreeing to the Bar Association 
conditions the Association will carry on its judicial 
campaign on a far more extensive scale than here- 


tofore, it was announced 


Illinois and Cook County Judicial Advisory Councils 
Recommend Changes 


HE Illinois and Cook County Judicial Advisory 
Councils have prepared a report recommending 
the redrafting of the criminal code and a complete 
nodernization of criminal procedure in Illinois, 
.ccording to an account in the Chicago Tribune of 
\ugust 4. The report is to be submitted to Gov- 
rnor Emmerson. It was drawn up during a week’s 
onference recently held in Quebec. 

The advisory councils propose to divide all 
rimes in five classes, we are told. These are: 1. 
[hose punishable by death or imprisonment in the 
enitentiary. In this class are treason, murder, 
ianslaughter, robbery with a gun, rape, arson to 
. dwelling, kidnaping for ransom, and bombing. 2. 
[hose punishable by imprisonment in any institu- 
tion, other than a penitentiary, not to exceed three 
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years. Among these are attempts to commit 
crimes of the first class, abortion without murder, 
burglary, larceny, embezzlement, seduction, con- 
spiracy, forgery, and perjury. Crimes of this class 
are punishable by life imprisonment in the peni- 
tentiary on the second offense. 

3. Those of a similar punishment as in class 2, 
excepting that they are never punishable by a peni- 
tentiary sentence. This includes book making, 
dynamite making, carrying concealed weapons, 
libel, nonsupport, contributing to delinquency, es- 
cape from prison, false imprisonment, prostitution, 
and drunken driving. 4. Those punishable by a 
sentence not to exceed six months and a fine of 
$200. This class includes the compounding of 
crimes, malfeasance in office where no funds are 
involved, and frauds where no money is lost. 5. 
Petty offenses punishable by a sentence of not 
more than 30 days and a fine of $200. 

Indictments are to be simplified and the pro- 
cedure by grand jury and indictment is to be fol- 
lowed in the case of offenses of the first class. 
Crimes of the second class are to be prosecuted on 
information filed by the state’s attorney. In the 
event of a jury trial, the jury is to pass solely on 
the guilt or innocence of the accused, and the judge 
is to fix the penalty. In the case of a second of- 
fender, the state’s attorney will be permitted to 
introduce the previous record as part of the evi- 
dence, and a life sentence may be imposed in case 
the offense falls within the first or second class. 

The procedure in the last three classes is also 
to be by information and second offenses may be 
punished by a more severe penalty but never by 
imprisonment in a penitentiary. Imprisonment in 
cases in these classes, and also those in the second 
class except on conviction of second offense, may 
be in state farms, county jails, Bridewells or other 
proper institutions. The program, we are further 
told, calls for a number of state farms to be selected 
and planned by penologists, and the Councils ex- 
pect to confer with the State Director of Prisons 
on this phase of the report. 
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The Preparation 


WILLS AND TRUSTS 


(Second Edition) 
by 
DANIEL S. REMSEN 


of the 
New York Bar 


in Collaboration with R. H. Burton-Smith and Gerard T. Remsen 


A Work of Preventive Jurisprudence 
Designed to Assist 
the Busy Lawyer in 
Preparing 


Better Wills and Trusts 


CONTENTS: 


Part I: The substantive law of wills and trusts. 

Part II: A thorough discussion of the best practice in drafting dis- 
positive and administrative clauses for Wills, Testamentary Trusts, Living 
Trusts, Insurance Trusts, and Charitable Trusts, including Community 
Trusts and The Uniform Trust for Public Uses, with over 125 forms for 
detached clauses and complete instruments. 

Part III: Plans and extracts from masterpieces of testamentary and 
living trusts. 

In one large Royal Octavo Volume. Price—$20.00 delivered. 


NOTE: The First Edition (1907) has been in constant demand and gen- 
erously commended for its usefulness. A new and enlarged edition is now 


presented, te 4 
Lat alin 


_ 
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THE NEW FEUDALISM 


icture of a Social Order of Free Competition by Self-Sufficient Economic 
Units, Which Has Been Standard for Judges Since the Seventeenth Century, No 
Longer Fits the Relationally Organized Society Which We Seem to Be 
Developing Today—Feudal Analogies in Present Business Conditions* 


By Roscoe Pounp* 
Dean of the Law School of Harvard University 


GENERATION ago, in the reign of the his- 
torical legal science of the last century, an 
address before a Bar Association was likely 
strike a note of praise. The path of the law was 


progress from stat 


to contract; the development 

was a progressive unfolding of the idea 
Che footsteps of the common law were 

this path of American law 
full blown. 

The legal institutions and legal doctrines of nine- 
teenth-century America, the 
of the common law of Eng- 


the law 
freedom. 
planted in 
id begun 


progress, 


with the idea of freedom 


American develop- 


nents and adaptations 


ind, were held up to our admiration as the last 
tage for the time being in this progress away from 


the time being in this un- 
freedom. With the advent of 
gave 
note. 


status, the last ste] 

Iding of the idea 
the present century the era of 
\ssociations a 
ress was expected to be an 
- or an argument for some 
f change. In the last decade 
liscourses has changed again. 


’ progressivism 
to speakers before Bat new 
For a season an 
ittack upon 
new solving measure 
the fashion for sucl 
foday one is not unlikely to be expected to sound 


somethings 


high and solemn note of warning 
I must disclaim any of these roles, and par- 
ularly the last. I am not here to praise anything, 


attack anything r.to warn against anything. 


Che motive behir hat I am to say to .you is 
mply one of cut ty Obviously things are 
appening in the economic and social order, and 
these happenings are reflected in the legal order. 
schind these happenings is some sort of change 
hich may conceivably be far-reaching. What 
is to be I make 1 pretense of knowing. but 
hilosophers may rush in where lawyers fear to 
tread. I do not fear the change, whatever it is to 
e. Yet I should like to make some guess at its 
urse. I should like to guess at it, not in order 
devise futile expe nts for delaying it or ward- 
¢ it off, not in order to deplore it, but merely as 
irt of a taking stock of an important element in 
ur legal materials. One whose intefest lies in 
e science of law may well seek to discover the 


ason for the failure of that element to achieve 

the purposes of the law under the conditions of 
lay. He may well seek to lay hold of some de- 

; sive feature in those conditions around which to 
egin to draw another and more effective. picture 


social order. He may well seek’a be- 
constructing ideals of the legal order 


an ideal 


a 
inning for 
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more consonant with the society in which they are 
to obtain. 

We shall achieve nothing by an obstinate rear- 
guard action against the adapting of legal institu- 
tions and legal doctrines to the society they govern. 
In the end they will conform to the needs of the 
economic and social order, not the economic or 
social order to their logical or dogmatic demands. 
Yet all experience calls upon us to be very sure 
of ourselves when we have to do with things so 
far-reaching in their social and economic conse- 
quences as the received ideals of the legal order. 
Speculation on such a subject should be cautious, 
but may not be avoided if law is to be kept in 
touch with life. 

In the classical law books of the eighteenth 
century and first part of the nineteenth century, 
there used to be long, philosophical discussions of 
the ideal basis of every department of the law, and 
often of each institution and doctrine and precept. 
The coming of historical jurisprudence early in the 
nineteenth century made a change inevitable, and 
it came in the reign of analytical jurisprudence 
which was dominant in English-speaking lands 
in the second half of that century. It became the 
accepted teaching that law was no more than an 
aggregate of laws. All ideal element was rejected. 
Such is still, very likely, the accepted view in the 
English-speaking world. But jurists have been 
giving it over in the rest of the world and there 
are signs of defection in this country, if not yet 
in England. Everywhere the conviction is growing 
that our classical jurists were not wholly wrong; 
that to understand law, to administer justice ac- 
cording to law, and to make law, we must admit 
some element beyond and behind the mass of 
authoritative legal precepts and the _ received 
technique of developing and applying them. 

No doubt the eighteenth-century writers were 
mistaken in putting the ideal element of a body of 
law on a separate and higher footing. They did 
not put it as one element along with the mass of 
authoritative legal precepts and the _ received 
technique. They regarded it as the real law, of 
which precepts and technique were but imperfect 
reflections. As natural law, it was set oft from 
positive law, which was but an aggregate of rules, 
authoritatively prescribed by the sovereign or re- 
ceived with his sanction, yet valid ultimately only 
because they reflected the principles of the ideal 
system. For in the eighteenth century natural law 
came to be, as it were, codified. It was taken to be 
a body of ideal precepts. Thus the real nature of 
the ideal element in law was obscured. When we 
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gave over the theory of a distinct body of natural 
law, existing over and above the law of the land, 
it was easy to believe that the positive law, which 
was what remained, was but a body of precepts. 
The vice in the eighteenth-century theory was in 
setting off that part of the authoritative legal ma- 
terials which were in the form of received ideals 
from the received traditions of development and 
application and the received or prescribed precepts, 
as something outside of the positive law. It was 
no less a mistake to picture this body of received 
ideals as a body of rules instead of as an authorita 
tive background for the making, interpreting, devel- 
oping and applying of rules. 

One element in the law, then, as I shall assume, 
is a body of received ideals of the social order and 
so of the legal order; a body of received ideals of 
what law is and what it is for, and so of what legal 
precepts and legal principles ought to be and how 
they ought to be applied in the light thereof. 
These received ideals are something more than sub- 
jective ideals of particular law-makers or particular 
Judges or particular writers. Undoubtedly the 
received ideals, which are part of the law, are af- 
fected by the personal ideals of strong law-makers, 
strong Judges, masterful jurists. So it is with 
received doctrines which are none the less part of 
the law of the land. To be part of the law, ideals 
must have been received by the Courts and the 
lawyers as such, exactly as in the case of received 
doctrines, received conceptions, received technique. 

These received ideals are the background of 
all judicial action, whether in finding law, in inter- 
preting it, or in applying it. They give content 
and form to legal precepts and dictate their appli- 
cation. This is the element we have in mind when 
we speak of law as universal and rooted in the 
eternal verities. It is this element which the 
philosophical jurist has in mind when he tells us 
that law cannot be made, it can only be found. 
With his eye on this element only, he thinks of 
legislation and adjudication not as creative but as 
mere formulating processes As he sees it, the 
reality of law is in this ideal element. Legislator 
and Judge do no more than give definite formula- 
tion to details drawn from this ideal picture of the 
whole. We may admit that this view of the 
philosophical jurist is overdrawn and yet insist 
on the paramount importance of the ideal element 
in determining the actual course of justice. In 
law, as in everything else, by and large men do 
what they seek to do, what they believe they are 
doing. If they seek to do justice, if they believe 
they are doing justice, and they have in their minds 
a received and definite picture of what constitutes 
justice, of what they are seeking to do and why, 
the details of what they do are certain to be shaped 
by that picture. Indeed the controlling part which 
received ideals play in judicial decision is shown 
whenever these ideals are changing and the line 
between them and the personal ideals of Judges is 
obscured. 

This has been manifest recently where Courts 
have been called upon to apply to social legislation 
the constitutional guarantee of due process of law 
There are no texts defining what is reasonable and 
what arbitrary and unreasonable. There are no 
fixed starting points in established legal principles 
from which to deduce mechanically and infallibly 
that this is reasonable and that is not. The ques- 





tion must be projected on a background of rece 
ideals, received pictures of American society 
effect it is projected upon a background of 
common law ideal as adapted to the new wi 
in our formative era. What fits into, what accor 
with that picture is held reasonable. What 

not is held arbitrary and unreasonable. In a t 
of transition, the details of such pictures are 
always clear. It is significant that dissents 
five-to-four decisions are rare in cases involy 
the law of property or the law of commercial tra: 
actions, but are not uncommon where conduct 
involved or where the question is one of reaso: 
ableness. In the latter cases new situations, 
respect to which the old pictures are not clear 
call for retouching or redrawing. The decisi 
ideal element lacks definiteness and disagreement 
results. 

It need not be said that these pictures of a 
ideal social order, which come to enter into thi 
law as part of the authoritative materials of jud 
cial decision, are not photographs or even idealize 
photographs of the social order of the time 
place. There are rather idealized pictures of 
social order of the past undergoing a gradual prox 
ess of retouching with reference to details of the 
social order of the present. Thus the received 
ideals of American law, as they took shape in our 
classical era in the first part of the nineteenth 
century, are much closer to the dead and gone 
pioneer society of our past than to the typically 
urban industrial society of twentieth-century Amer 
ica. In general men have always sought to ex 
plain the institutions of the present in terms of a 
picture of the social order of the past 

For example, Plato’s Republic is a picture of 
an ideal Greek city-state. Aristole’s Politics is a 
treatise on government in terms of the Greek cit) 
as an independent, economically and_ politically 
self-sufficient unit. Each had Sparta in mind whe 
the Spartan type of state was passing forever fron 
the stage. Each had in mind the Greek city-stat 
when the days of such states were over. Again 
the Medieval jurists had before their minds the 
academic conception of “the empire’’—the concep 
tion of an empire embracing all Christendom and 
continuous with that of Augustus and Constantine 
and'Justinian. This idea of universal empire with 
a universal law, gave rise to an ideal which has 
been received in the law of half the modern world 
and is still of cardinal significance in legal thinking 
everywhere. Yet it arose and was given shape 
and content at a time when the Roman Empire, 
which it was an idealization, was utterly in th 
past; when the world was on the eve of the nation 
alism which followed the Reformation. 

Look at the picture behind our classical seve: 
teenth-century law books, the received ideals of the 
social and legal order as they appear in Coke o1 
Littleton and Coke’s Second Institute. In ou: 
formative period, these books were oracles in th 
new world for our private law and public law re 
spectively. Certainly there was behind them no 
picture of Colonial American Society. Nor wer: 
they even written on a background of Elizabetha 
society. The system described in Littleton’s Te 
ures was moribund when the book was written. It 
is no more in the spirit of the England of Shake: 
peare than the pedantic formal logic of Coke or 
Littleton is anything but an anachronism in tl 
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iys of Bacon. Yet this spirit of medieval Eng- 
ind, this idealized picture of relationally organized 
re-Reformation England, was an enduring element 
the body of legal materials which came to gov- 
rn English-speaking peoples everywhere. 
It is not so easy to speak with assurance of the 
ceived ideals of our twentieth-century law. Yet 
venture to think that while the psychologist of 
lay feels about the fundamental conception of 
he classical economics—about the economic man 
llowing the path shown him by enlightened self- 
nterest—as Bacon did about the scholastic method 
nd Aristotelian logic of Coke on Littleton, yet 
that picture of the economic man is as real and 
persistent part of our law as Coke’s method and 
gic were a real and persistent part of the law of 
Bacon’s time. Even more, our American politico- 
egal ideal of a pioneer, rural, agricultural com- 
nunity cannot but irritate the social scientist of 
he twentieth centut Yet it is in the background 
f every-day decision and is perhaps more decisive 
or the administration of justice here and now than 
n the heyday of the society it pictures. Where, 
today, are the economically self-sufficient house- 
holds and neighborhoods, where is the economically 
self-sufficient, versatile, restless, self-reliant man, 
freely making a place for himself by free self-asser- 
mn, which that ideal assumes and portrays? 
Where, indeed, but our legal thinking in which 
t is so decisive an element? 


Let us look 





back on the picture of the social 


order which has been standard for jurists since the 
seventeenth century. It is a picture of a world of 
free competition among individually self-sufficient 


human economic units, with the fullest measure of 
free, individual self-assertion put as the highest 
good. I suppose one runs some risk in querying 
whether this is at all a picture of the actual world 

which we live. Controversies attaching to it 
vhen it did represent an actual world have come 
lown to us with it and make hard the path of the 
bjective observer But from the days of the 
Greek philosophers, professors have been privileged 
to be heretics. I venture to suspect that our ortho- 
lox juristic picture of an ideal American social 
order is as out of line with realities as was the 
picture of an idealized Greek city-state on the 
threshold of the Hellenistic world, or of Christen- 
lom as a universal Roman empire on the threshold 
f nationalism—while the nations of modern 
Europe were growing strong and self-conscious and 
ndependent. Indeed international law furnishes 
an excellent, because non-controversial, example. 
Since the seventeenth century international law has 
had for its background a picture of the political 
vorld as it was when Grotius wrote. The seven- 
eenth and eighteenth centuries were an era of 
bsolute governments. Personal sovereigns, of the 


type of the king under the ancient regime of France, 


ruled in the significant countries of Western 


urope. The problem of international law was one 
f adjusting the relations and guiding the inter- 
national conduct of these personal sovereigns. 


T 


Chey made war with highly trained regular armies. 
They represented their several countries so com- 
letely that for practical purposes international re- 
tions could be treated as relations between sover- 
igns and the rules of war as limitations on the 
elligerent conduct of sovereigns. International 
iw grew up to this picture and we still speak and 








think to its outlines. Yet it long ago ceased to por- 
tray reality. Such phenomena as the British em- 
pire, the rise of democratic government, the conduct 
of war by peoples by every agency they may com- 
mand, rather than by personal rules through stand- 
ing regular armies—these phenomena defy intelli- 
gent treatment on the lines of the classical picture. 

Perhaps the most significant evidence of what 
has happened to our orthodox individualism is fur- 
nished by a recent pronouncement of Henry Ford. 
I would not disparage his powers of observation. 
When he said that history was “bunk,” he put 
epigrammatically what the philosophers of history 
and historians of history-writing are taking vol- 
umes to tell us. No doubt when he reproached 
American farmers for not being individualists he 
had his eye on a profound divergence between the 
farmer and the rest of us. Certainly the farmer 
in his thought, his method, his want of organiza- 
tion in an organized age, is much nearer to the 
American of our formative era than those of us 
who are in step in the regimented life of today. 
Why then should the farmers, the old guard of 
American individualism, struggling valiantly for 
the old economic order in a new economic world, 
be reproached for want of individualism? I sup- 
pose the chain of reasoning goes like this: Indi- 
vidualism is good, so what is good is individualism. 
Methods that can amass a billion dollars are good, 
therefore they are individualist. The methods of 
the American farmer, as applied in the world of 
today, will never amass any considerable sums of 
money. Hence they are bad. Hence they are not 
individualist. Q. E. D. Could anything show bet- 
ter how far we are forgetting what the individual- 
ism of the last century really meant? Could any- 
thing show more clearly that we are but throwing 
about a word that has become empty in the eco- 
nomic life of our time? 

Such twistings of the watchwords and solving 
phrases of the past to meanings satisfying to the 
wants of today are among the staple modes of 
growth in law. Behind them are changes in the 
ideals of the social order responding slowly to 
changes in the actual social order. Conflict of the 
received ideals with newer ones, idealizing condi- 
tions which are coming to be, and competition of 
the resulting pictures with those which idealized 
conditions as they are ceasing or have ceased to be, 
are fruitful causes of uncertainty in law and in 
the application of law in any period of growth. 

At the time of colonization the English com- 
mon law was made up almost wholly of land law 
and procedure. Moreover these two subjects were 
those chiefly called for in a pioneer American com- 
munity. Land titles were the most important sub- 
ject of litigation and for the rest it was enough to 
provide for bringing controversies before the 
Courts and disposing of them there. Land law, 
therefore, was long the dominant branch of the 
substantive law. The spirit of the land law was 
largely the spirit of the common law. The leading 
analytical jurists were real-property lawyers. Thus 
the science of law, for England and America, came 
to look at law from the standpoint of rules of prop- 
erty. Also our theory of application of law was 
made for rules of property, so that when, in the 
present century, we had to turn more and more to 
administration, for a time it was far from easy 
to adjust our legal ideas to the demands of a new 
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type of tribunal. In large part the received ideals 
of our law came from the feudal land law which 
took form in the Middle Ages. Partly they come 
from the contests between Courts and Crown in 
seventeenth-century England. Partly, too, they 
come from the conditions of pioneer communities 
in the period after the Revolution. It is to the 
oldest of these elements in our body of ideals that 
I would direct your attention. 

Until the end of the last century, the details 
of what was at least taken to be the feudal organ- 
ization of society were part of the education of 
every lawyer. Today the first-year law student is 
impatient of even the minimum which he must 
acquire in order to understand even the terminology 
of our law of real property. But forty years ago, 
when I was a law student, we still took the feudal 
element in our law seriously and the student set 
himself to learn these details patiently on the as- 
surance of his teachers that they were an indis- 
pensable preliminary to our understanding of the 
Anglo-American legal system. These details, as 
we learned them from Coke on Littleton and Black- 
stone’s Commentaries, had for the most part been 
made obsolete if not earlier, at least by the Statute 
of Charles II abolishing tenures. Yet down to the 
present generation the lawyer was expected to 
learn, as preliminary to the common-law estates and 
the acquisition, creation and conveyance of them, 
the theory of feudal organization, the old tenures, 
the incidents of tenure, the effect of a conveyance 
before and after Quia Emptores, the subinfeuda- 
tions, and much else that no amount of zeal on the 
part of the teacher can make interesting to the stu- 
dent of today. Nor was this without reason. The 
forms of conveyance then in use retained the 
habendum et tenendum clause which Quia Emptores 
had deprived of meaning in the thirteenth century, 
and much which had lost meaning through the 
legislation of the seventeenth century. At least 
this instruction in the legal theory and legal struc- 
ture of feudal society, this familiarity with fines 
and reliefs and wardships and the like, taught us 
what was vital and what empty verbiage in the 
old forms of conveyance and so, perhaps, led us 
with assurance to the simpler forms of today. When 
Coke dared to write of ownership in fee simple and 
to think of the tenant in fee simple as the absolute 
owner of the land in which he held an estate, the 
substance of tenure was gone; although whether 
tenure existed in one of our great States could be 
the subject of acrimonious discussion in the second 
decade of the present century and could be debated 
in the Association of American Law Schools in the 
third decade. 

Certainly it has seemed that the feudal learn- 
ing, which was once so great a part of the educa- 
tional equipment of the American lawyer, had 
ceased to have value. It seemed clearly time to 
cast off what had become the merest historical 
rudiment. Indeed an American law school has 
gone further recently and has announced that Coke 
and Blackstone are to be put on the shelf. No 
doubt Coke on Littleton is meant, for Coke’s Sec- 
ond Institute is still a useful introduction to our 
constitutional law. But it is curious that we should 
be putting the authoritative repositaries of the 
feudal land law on the shelf just at the time when 
the kind of relational society which they picture 
has revived; just at the time when the ideas of re- 








lation to property and relation of man to mai 
which they set forth may once more be useful fo: 
legal thinking. For centuries we studied Coke o; 
Littleton after its spirit and ideas had ceased to b 
active forces in the law. Now we are to give u 
this oracle of our land law at the very time when 
may be useful to us. 

What is our orthodox picture of the societ 
which is ordered by law, to which, therefore, tl 
details of the administration of justice are to cor 
form? It is one which has governed from the 
seventeenth to the nineteenth century, getting 
what is likely to prove its final form in the latte: 
It is a picture in which relation is ignored and 
each man is made to stand out by himself as an 
economically, politically, morally and hence legally 
self-sufficient unit. He is to find his place by free 
competition. The highest good is the maximum of 
free self-assertion on the part of these units. The 
significant feature of these units is their natural 
rights, that is qualities by virtue of which they 
ought to have certain things or be free to do cer 
tain things. The end of law is to secure these 
natural rights, to give the fullest and freest rein to 
the competitive acquisitory activities of these units, 
to order the competition with a minimum of inter- 
ference. Even now one must outwardly do lip 
service to this picture on pain of being branded a 
“socialist.” But both this orthodox individualism 
of the nineteenth century and the orthodox social 
ism which was its contemporary are dead as sig 
nificant ways of thinking. 

Relativity has done a great service in setting 
us free from the dilemma in which we had put our 
selves quite unnecessarily in the sociological and 
political and legal thinking of the past. We had 
assumed that in every connection in which we were 
confronted by what seemed a choice, we must in- 
evitably and inexorably choose one to the exclusion 
of the other. We could only look at things from 
one standpoint. We could only and must needs 
emphasize some one feature, which alone had real 
significance. At any point of divergence we must 
irrevocably follow out one path to the logical bitter 
end. Hence as between the free individual and an 
ordered society, as between a regime of full and free 
competition and one of co-operation, as between 
natural rights and the general security, there was 
of necessity one exclusive choice. We must range 
ourselves with the one series or with the other. We 
must put the whole stress on the one or on the 
other. We must let everything be fought out in 
an ordered struggle or else commit everything t 
an Qmni-competent state. A superlative valuing 
of individual personality or a superlative valuing 
of organized society were necessary and all-ex- 
cluding alternatives. 

This narrow mode of thought long stood i 
the way of an effective philosophy of law. Now 
that it is dissipated, now that we know that the 


universe can be both finite and without bounds, 


now that we realize that we are not held eternally 
to a rigid choice of an absolute personalism or ab 
solute transpersonalism, it is possible to look ot 
competition and co-operation as sides or phases of 
something which transcends both. We are not 
held to stress individual free self-assertion at the 
expense of all other aspects of human life. We ar¢ 
not bound to lay the whole stress upon the uniqu 
side of the individual man at the expense of that 














THE New FEuDALISM 





ontrol over internal nature which makes it pos- 
sible for man to inherit the earth and to maintain 
ind increase that inheritance. In civilization, in 
the raising of human powers to their highest pos- 
sible unfolding in the maximum of control over 
nature, both external and internal for human pur- 
ses, we have lea which transcends both the 
ndividualism and the socialism of the last century. 


\s exaggerated versions of equally valid sides of 
ivilized life, there is both truth and untruth in 
ich. 

Let us, then, give over the conventional nine- 


1 


teenth-century label and seek to look at the 
phenomena of the economic order without refer- 
ence to them. 

We understand new things by comparing them 
with old things with which we have become 
familiar. To the lawyer, trained in the old books 
our Anglo-American law, it would not be hard 
to paint a picture of the economic order of the 
present, as it is and as it is becoming, in terms of 
those classical books 

Recall the broad lines of the social organization 
in which our law had its rise. Society was organ- 
ized about relations It rested on relations and 
duties, not on isolated individuals and rights. 
Every one, no matter how great or how small, was 
in a relation to some one else—a relation involving 
reciprocal duties of service and of protection. The 
original fundamental idea was co-operation in de- 
fense. The single individual had not proved equal 
to defending himself. Hence he was not thought of 
is self-sufficient. In the beginning he commended 
himself to some lord, that is, he surrendered his 


or 
ss? 


land to some lord who then owed him protection 
and to whom he owed service. If a lord acquired a 
new domain, he gave interests or estates tn it to 
his retainers, and was bound to protect them 


therein while they were bound to do the services 
and perform the incidents attached to their estates. 
In England ,all land came to be held. On the Con- 
tinent there was still land in full ownership by 
owners of the old type. But there also the general 
course came to be that one held of some lord. The 
typical man did not compete. He had his place in 
a co-operative organization. The several economic 


activities, in such division of labor as obtained in a 
nedieval community, were conceived as services. 
[Thus the services due the lord from the holder of 


services to the feudal com- 
He was held 


an estate might 
munity in which he had his estate 


in his place by duty of service instead of by pres- 
sure of competition. He found his individual great- 
ness in the greatness of his lord, not in competitive 


( 
achievement. He did not own land. He had an 
interest in it; he owned an estate in it. Hence 
vhoever owned anything for that very reason 
stood in a relatio1 Estate and relation, relation 
ind reciprocal duties were inseparable. When 
these estates were conveyed, an elaborate series of 
rights and duties resulted. Before the statute of 
Quia Emptores there might be a long chain of hold- 


ings, one of another, with services due all along the 
line. Quia Empt simplified this. But it re- 
mained that men owned not the land but an inter- 
est in it, that the emphasis was on duties, not on 
rights, that the duties of protection and of service 
vere reciprocal, that the watchword was co-opera- 


tion, that the significant thing was relation, with 
luties of doing the several things which the com- 


munity required, resting on those who had inter- 
ests to which those duties were attached. It was 
not what men undertook from self-interest or 
caprice. They were held to what their position in 
the relationally organized society made it their 
duty to do. 

In time politically organized society had put 
down private war. The duty of protection owed 
by the lord ceased to be of consequence. Defence 
was no longer a prime consideration. Economic 
activity took the first place which had been held 
by military activity. 

When each household was economically inde- 
pendent, when each neighborhood performed 
within itself the main functions called for by such 
division of labor as a rural agricultural society de- 
manded, a relationally organized society was 
wholly out of line with the economic order. But 
the days when the local miller ground the flour for 
the local community from the grain grown by the 
local farmer, and this flour was baked by the local 
baker and the local housewives, are hardly even 
remembered in our great urban communities and 
are passing in their last rural strongholds. The 
days when the local butcher provided the local meat 
from animals sold him by the local farmers, and the 
hides were tanned by the local tanner and made into 
shoes for his local customers by the local cobbler 
are utterly gone. Gone, too, are the days when 
the local founder provided materials for the local 
blacksmith and the local carriage maker made the 
local vehicles. These days of local economic self- 
sufficiency are wholly in the past. Hence the indi- 
vidual can no longer do single-handed the aggre- 
gate of things demanded by the minute division of 
labor in a complex economic organization. The 
situation created by the economic order is analog- 
ous to that presented by the social order when the 
individual landowner, unequal to protecting him- 
self, entered into a relation of service and protec- 
tion with a lord. For the days when the individual 
business man was self-sufficient are also in the 
past. More and more he has proved insufficient for 
any but the smallest business. He has had to com- 
mend himself by transferring his business to a 
corporation and taking shares in its stead. 

In our economic order business and industry 
are the significant activities. They stand toward 
the social order of today where land-holding stood 
toward the social order of the Middle Ages. Every 
one in business, great or small, is in a shareholder 
relation in which things are due him as share- 
holder, not because of any special undertaking. He 
is not freely competing. The great bulk of the 
urban community are upon salaries and owe service 
to corporations which of late have sometimes 
shown consciousness of owing a reciprocal protec- 
tion. The individual businesses are more and more 
giving up and going into corporate form. The cor- 
porations are more and more merging. Chain 
stores are bringing about a feudal organization of 
businesses which until now had been able to exist 
on the older basis. If a new domain of business or 
industry is opened, those who have conquered it 
distribute stock as a great feudal lord distributed 
estates. It is coming to be the general course that 
men do not own businesses or enterprises or indus- 
tries. They hold shares in them. Moreover, as 
one who held several tracts of land might owe 
services to more than one lord, so one who holds 
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investments may be a shareholder, with the re- 
ciprocal duties that relation implies, in more than 
one corporation. 

Today the typical man (for the city dweller, 
not the farmer is the type for his time) finds his 
greatness not in himself and in what he does, but 
in the corporation he serves. If he is great, he is 
published to the world not as having done this or 
that, but as director in this company and that. If 
he is small, yet he shines in the reflected glory of 
the corporation from which he draws a salary. 
Moreover the chain of subinfeudations, of subsid- 
iary companies, and affiliated companies, and hold- 
ing companies has come to be as intricate as that 
of mesne tenancies before Quia Emptores. It may 
yet call for some analogous statute to put intellig- 
ible simplicity into the tenure by which our busi- 
nesses and industries are held. 

But the significant point is to contrast the 
feudal self-sufficient community with the indi- 
vidualist self-sufficient man, and then contrast the 
latter, as he had a real existence in the pioneer, 
rural, agricultural socie ~ of the past, with the em- 
ployee, shareholder, investor of today, held at least 
in one and often in many relations, with shares or 
interests rather than ownership in the things which 
count; co-operating rather than competing; finding 
his satisfactions in the achievements toward which 
he contributes rather than in what he achieves of 
himself. 

As I have put these contrasts, they suggest 


ORPORATIONS may not practice law.’ Yet 

they do. In increasing numbers and with in- 

creasing strength corporations are invading 
fields long felt to be reserved to members of the 
legal fraternity. Title companies, mortgage con 
cerns, liability insurers, collection agencies, trust 
companies and the like indefinitely are for com- 
pensation performing services of the sort offered 
by the practitioner. We take this to be an admitted 
situation, and offer no proof. Whether it is an evil, 
calling for attempt at remedy and cure, is a ques 
tion where men differ—even reasonable men, 
trained as lawyers and admitted to the bar. 

*The material printed in this article was gathered and briefed in 
connection with a report made by the writer to the Washington State 
Bar Association, as chairmar of a committee having the subject under 
consideration. 

1. People ex rel Lawyers’ Institute v 
189 Cal. 581, 209 Pac. 368; In re Richmond Title Company, 2 Va 
Law Reg, N. S. 772; State v. Merchan Protective Corporation, 10 
Wash. 12, 177 Pac. 694; In re Cooperative Law Company, 198 N. Y 
479; 92 N. E. 15. See particularly Canor f Professional Ethics N« 
85, on subject of Intermediaries, Reports of Am. Bar Ass’n., Vol. | 
p. 779 
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THE UNAUTHORIZED PRACTICE OF LAW 


What is Needed Is Acceptance of a Definition of Practice of Law Which Will Cover the 
Field of Activities That Are “Exclusively Legal’ Without Attempting to Take in 
Others Which Are “Properly Legal,” but Also Legitimate for Other Vocations* 


By Paut P. ASHLEY 
Of the Seattle Bar 


something of a return to ideas of the Middle Age 
Sut that is not what | have in mind. History doe 
not repeat itself in any such sense. Things in tim 
are unique. No one could pretend that we shall 
ever return exactly to a feudal organization of so 
ciety. Yet we do seem to be developing a relatior 
ally organized society. Our picture can no longer 
be one of free competitive activity of economically 
self-sufficing units. It must be redrawn as one 
adjusted relations of economically interdepende: 
units. The orthodox picture is too much out 
line with the actual economic and social situati 
to serve us longer. This does not mean that we 
must give up everything which has been gained 
for spontaneous, free, individual initiative by the 
Reformation, the Puritan Revolution, the contests 
of Courts with crown, and the democratic move 
ment of the last century. But it does means that 
the orthodox picture includes far too little, that it 
excludes much which we can not overlook. It has 
become a cause of uncertainty in law and in its ad 
ministration. It has become a cause of dissatisfac 
tion on the part of the business world with a state 
of things in which no one can speak with assurance 
as to what is the law at a time when the law 
actually or potentially regulating everything. In 
drawing a new picture, we need pfomething t 
guide us to seizing the significant features. We 
may yet have to apply Coke’s admonition: “Ob 
serve reader your old books.” 









The June 1913 Yale Law Journal carries an 
article entitled “The Passing of the Legal Profes 
sion.” George W. Bristol, the writer, summarizes 

“Today the practice of law is not carried on by the 
lawyers except in a limited way. . . The lawyer's for 
mer place in society as an economic factor has been super 
seded by this artificial creature of his own genius, for 
whom he is now simply a clerk on a salary.” 

\s a lawyer he deplores the change; he pro 
tests the commercialization of functions once the 
exclusive prerogatives of a profession. He feels 
that as a matter of social policy the public should 
enjoin professional standards and protection in the 
doing of legal work. He sees a real danger to 
society, as well as a paralysis of the lawyer’s in 
come, His seems the typical reaction of the lawye1 
It may be heard wherever lawyers gather. 

But the business man may approve this swing 
toward “efficiency.” Pending before the Supreme 
Court of Illinois is the case of State ex rel The 
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Chicago Bar Association vy. People’s Stock Yards 
State Bank. The Association seeks to enjoin the 
yank from practicing law; from collecting fees for 


egal services rendered by the bank’s salaried em- 
loyees. Of the suit the Chicago Tribune?® says: 
“The petition is interesting as revealing the somewhat 


ntiquated attitude of the bar association, if not of all 
uwyers, toward their profession The attitude is not 
ared outside their fession. The ordinary man feels, 
nd rightly, that he better hands when dealing with 

established bank than in going to some lawyer with 
hom he is acquainted or to whom he has been recom 


ended. We believe the public interest would be served 
law firms were incorporated like other business estab- 
shments. In this way the fort nation of stable houses, 


+ ’ 
th excellent t 





litions, would be encouraged, and the 





an in need of il services would be in a better way 
» get what he needs promptly and at a cost commensurate 
th the service.” 

“Frankenstein, Inc.,”’ appearing in The Amer- 
can Mercury of March 1930 quotes this comment 
nd Mitchell Dawson, of the Chicago Bar, pictures 
the day when the bulk of the law business will be 


lone by corporati including incorporated law 
“You can’t stop an evolutionary process” 


mces., | 
ther it moves backward or 


ne Says, 


forward or sideways. But it is desirable to be 
.ware of it.” 
Nor do ow rporate competitors lack at- 


torneys competent press their cause. in a most 


convincing fashion. They are officered (probably ) 
largely by lawyers Specialization . . . sub- 
division of work with expert supervision 

economy . . saving to the public finan- 
ial responsibility blunders . .. a_ strong 
argument can be made. It is futile to declare that 
support by members of the bar retained by the 


hallenged fairly drips of eco- 
nomic determinati So, perhaps, do some of our 
own arguments against this corporate invasion. 
Distasteful as the pill may be, we must recognize 
that a substantial group within the profession will 
back a lawyer-president of a title and trust com- 


i 


very corporations 








pany when he says 


“The effort to stem this tide by legislating that all 
orts of things that a man has felt capable of doing himself 
are practicing law and holding that everything that a lawyer 
has done in the past is practicing law and no one else must 
do it, will not succeed and should not do so 

“It cannot be that the benefit that has followed to the 
ublic by the development of great corporations in so 
many fields by their doing things so much better than indi 
viduals could do t s not realizable in many things 
that there is now a tendency to call practicing law because 
awyers formerly did ther If there is great economy and 
lvantage to the pu n the services of such corpora- 

ns, it is very certain that the public will have them.” 

Party lines are breaking down 

The extremes seem at hopeless outs. Sup 
orters of the corporations say laissez faire, laisses 
passer. Let the public determine between the pro- 
fessional office and the corporate department; in 
the long run, business will go where it is done the 
better, or done as well at less cost. Let us have 


regulation; the government 
commercial and professional 
absolutely necessary. 


less, certainly. no more, 
should not interfere in 
spheres except wv 


At the other extreme are aligned the one hun 
lred percent patriots. They would legislate the 
corporations (and the many individuals similarlv 
loing legal work) out of all fields which are tra 

tionally and properly those of the lawyer. They 


would give to the words “legal practice” their cus- 
tomary connotation, and prevent legal practice by 
persons not licensed. 

But it is submitted that this cannot be done. 
We must take a middle ground. It cannot be done 
because “the practice of law,” “legal practice” and 
their equivalents are customarily defined so as to 
comprehend the whole field properly legal. They 
are not limited so as to include only those acts and 
functions which are exclusively legal. 

It cannot be denied that many acts and fune- 
tions proper to the lawyer's office—and for the do- 
ing of which he is especially trained—are also 
proper to other offices. We cannot successfully 
demand that the realtor refuse to answer every 
question involving legal knowledge; that the in 
surance expert refrain from explaining the legal 
significance of an insurance trust. The accountant 
will continue to prepare tax returns, and explain 
the law to his client. Corporations and natural 
persons not legally trained are doing, and appar- 
ently will continue to do, many things properly 
done in a law office. 

It would be tilting at a mill to seek to make 
exclusively ours those functions which though prop- 
erly ours are enjoyed by us as tenants in common 
with others. Yet it seems that this overlapping of 
legitimate fields of endeavor is often ignored. 
Lawyers search for protective barriers without 
realizing that they may be attempting to inclose 
common ground. Definitions actually used in ef- 
forts to stifle the unauthorized practice of law show 
this tendency. : 

“The practice of law is any service, involving legal 
knowledge, whether of representation, counsel, or advo- 
cacy, in or out of court, rendered in respect of the rights, 
duties, obligations, liabilities, or business relations of the 
one requesting the service.’ 

Any service “involving legal knowledge!” 
Legal knowledge is involved in many a business 
transaction. The definition tells the lawyer what 
he may properly do, and still be practicing law; it 
does not tell him what he but no one else may do. 

Several states have statutory definitions. In 
Missouri the “law business” is 

. the advising or counseling, for a valuable consid- 
eration, of any person, firm, association, or corporation as to 
any secular law or the drawing or procuring of or assisting in 
the drawing for a valuable consideration of any paper, docu- 
ment or instrument affecting or relating to secular rights or 
the doing of any act, for valuable consideration in a represen- 
tative capacity, obtaining, or tending to obtain or securing or 
tending to secure for any person, firm, association or corpora 
tion any property or property rights whatsoever.” (Italics 
added. ) 


\labama’s enactment, somewhat more _ re- 
stricted, names whoever: 
“. . . (b) For a consideration, reward or pecuniary 


benefit, present or anticipated, direct or indirect, advises 
or counsels another as to secular law, or draws or pro- 
cures or assists in the drawing of a paper, document or 
instrument affecting or relating to secular rights; or (c) 

does any act in a representative capacity i: behalf 
of another tending to obtain or secure for such other the 
prevention or the redress of a wrong or the enforcement 
or establishment of a right.’ 

Examples might be multiplied. Legal practice 
is not limited to the handling of litigation, actual 


8. Clarence H. Kelsey in Lectures on Legal Topics (MacMillan) 
pp 566, 567; see accompanying lectures by Charles A By and Julius 
jenry Cohen 

4. Jessup, The Professional Ideals of the Lawyer, p. 2; see 
Committee Reports Mich. State Bar Ass'n., 1929, p. 16, and minority 
report 
. Rev Stat. of Missouri, ch. 5, sec. 666 
Yi Alabama Code of 1928, sec. 6248. 
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or prospective, and ancillary matters. The defini- 
tions seem to include far more than the drawing of 
wills, the drafting of special contracts (as con- 
trasted with filling in the blanks of a standard 
form), the organizing of corporations,’ and other 
acts which have been determined to be exclusively 
legal. They apparently include acts which busi- 
ness practice tells us are being done and will con- 
tinue to be done by laymen and corporations as 
well as by lawyers. The definitions do not meet 
the true needs of defenders of the profession. 
Much as we like broad definitions as to the scope 
of the profession we cannot hope to force them on 
a business community wherein the everyday cus- 
tom is to the contrary. 

And so we need a general acceptance of a new 
type of definition. We need a delineation of the 
field which is exclusively legal; a definition which 
excludes the activities of bankers, realtors, tax ad- 
visers, insurance experts, accountants, investment 
counsel, ad infinitum. We need a definition com- 
prehending all matters which should be ours ex- 
clusively, yet not including activities which are 
ours—competitively. More important, the public 
needs such a delineation for its guidance and pro- 
tection. 

Spreading out, from purely legal functions, the 
lawyer, asa citizen, may be as much of a business 
man as he likes and is able. In contrast, the en- 
croachment of our “competitors” should be brought 
to a halt with a margin of safety between their 
activities and those which should be reserved to 
the lawyer. It is not by accident that the purvey- 
ing of certain services, medical, legal and others, 
have been limited to licensed members of profes- 
sions. Sound social and economic considerations 
demand that the state give the public this protec- 
tion. The social expediency of the restrictions is 
well established. 

This conflict between lawyers and others 
wherein we seem to claim more than that which 
is exclusively ours has led to a situation where we 
must admit “competition.” There should be no 
such admission. As to legal services, there should 
be no substantial competition from persons not pro- 
fessionally trained and licensed. But as long as 
we theoretically claim a field as ours exclusively 
which is not in fact ours exclusively and as a prac- 
tical matter cannot be so made, we must talk of 
substantial, subsisting competition 

The public would be safer if our definitiors 
were made to conform with actuality and to include 
no more ground than we can hold. Because then, 
when individuals or corporations compete, the 
competitive act would be against the public weal. 
Public opinion supports the state in its efforts to 
reserve the performing of surgical operations to 
skilled physicians. Quacks are avoided, and held 
in scant repute. Similarly it will tend to support 
an effort to limit to lawyers functions which cannot 
be done effectively by persons not legally trained. 

In attempting to retain (secure?) too broad 

7. People v. People’s Trust Co., 167 N. Y. S. 767; People v 
Alfani, 227 N. Y. 334, 125 N. E. 671 

8. It is reported that the 1920 Conference of Delegates to the 
American Bar Association defined the practice of law as “The doing 
as a vocation of any act in a representative capacity in behalf of ariy 
other, obtaining or tending to obtain, securing or tending to secure, 
for or to such other the prevention or the redress of a wrong, the 
enforcement or the depreciation of a right, the payment, settlement, 
adjustment, compromise, reduction, release, discharge or acquittance 
of any controverted, disputed defaulted claim or demand whether ex 
contractu, ex delicto or imposed by law.”’ But much legal work which 
should be done by lawyers exclusively is not in terms gathered into 


this restricted pronouncement. Does it clearly include the drawing of 
a will, trust agreement or contract? 





a field we are encouraging competition in the are 
which should be ours alone. We remove the blam: 
from the unauthorized practice of law; we make of 
poaching a legitimate business and render it diffi 
cult for the public to see that the public will b 
injured. As long as a substantial part of the “com 
petition” seems harmless—except to the lawyers 
for whom are shed few tears—every phase of un 
authorized legal work will seem less odious. It 
should be as wrong, as blameful, for an unlicense: 
individual to do legal work as it is wrong for th 
untrained to administer strong medicines. Suc! 
will be the public sense only when legal practice is 
delineated so as to include only work which only 
the lawyer can properly do. 

Hence it looks as though there would be bene 
fit to all concerned were the several bar associations 
able to come into substantial accord as to the 
boundaries of the lawyer’s exclusive field. It would 
seem that committees similar to the Cleveland Bar 
Association Committee on the Unauthorized Prac 
tice of Law might find the backing of such a gen 
erally accepted delineation useful in negotiating 
treaties with corporate competitors.® Of perhaps 
more importance, legislatures which have balked 
at omnibus definitions might enact a more re 
strained definition—and give teeth for its enforce- 
ment. 

The problem of unauthorized practice, nation 
wide’ in scope, should not be met by guerrilla 
warfare alone. The state and local associations 
which, after all, must bear the load, deserve the 
backing of an expressed general policy as to the 
area within which no trespassers may come. True 
the associations have already accomplished much 
Various statutory safeguards are found in many 
jurisdictions. In partial illustration: a Nevada act 
is directed at “runners”;'? Idaho has restrained 
collection agencies’* and has recently pressed a 
significant case against a corporation ;** a Missis- 
sippi'* statute prohibits laymen from drawing any 
bill of sale, deed of conveyance, deed of trust, mort- 
gage, contract or will, subject to certain exceptions 
Acts of Illinois, Massachusetts, Michigan, New 
York, Rhode Island, Utah and of other states in 
terms prohibit corporate practice of law ;’® Wash 
ington curbs advertising;*® Oregon specifically 
regulates banks and trust companies."* 

These enactments reflect the work of groups 
of lawyers. Perhaps as much or more has been 
done directly by committees, as in Cleveland. . But 
back of this effort, behind these separated attacks 
upon a common problem, should be a fundamental 
statement as to precisely what our goal is and 
will be. 

9 A noteworthy agreement between the Association and three 
hanks is reported in the April (1930) Journal of The Cleveland Bar 
Association, and in the June issue of the American Bar Associatior 
Journal. 

10. It is interesting to remember that certain concerns adver 
tise nationally and have widespread branches for the doing of things 
which may come within a conservative statement of work exclusively 
that of the lawyer; in any event, the problem is everywhere about the 
same. 
~~. Statutes of Nevada, 1929, A. B. No. 212 

12. Idaho Comp. Stat. secs. 2360-2367. 

18. In re Eastern Idaho Loan & Trust Co., 228 Pac. (Adv 

14. Hemmingway’s Ann. Code, 1927, sec. 209 

15. Smith-Hurd, Illinois Rev. Stat. ch. 32, secs. 411-415. Gen 
eral Laws of Massachusetts, ch. 221, secs. 46, 47: Michigan, Cahill’s 
Supplement, 1922, sec. 11361 (15); New York, C ; 


41, secs. 270-280; Rhode Island, General Laws, 
44-46; Laws of Utah, 1927, ch. 78, amend. sec 





mpiled Laws 


of Utah, 1917; Barnes West Virginia Code, 1928, cl 19, sec. 4a 
16, Rem. Comp. Stat. 1457, 3281 (9) 
17 Oregon Laws, 1925, sex 100 
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DEPARTMENT OF CURRENT LEGISLATION 


Legislation Affecting Labor Injunctions 


By PauLt Donovan 


HE five years which have elapsed since the 
last article on the subject of statutory regula- 
tion of the labor injunction was contributed as 
treatment of current legislation,’ have witnessed 
great activity on the part of organized groups to 
induce law-making bodies to regulate the issuing 
f such injunctions. This activity has culminated 
n but few statutes, which, however, are . note- 
worthy as indicating a trend in legislative thought. 
It is well recognized that the Clayton Act? has 
fallen far short of the expectations of those who 
sponsored it, and this fact has given rise to renewed 
efforts on the part of labor and its friends to enact 
a more effective federal law. A bill designed to 
bring about the desired changes has been intro- 
duced into the last Congress and into this. It was 
adversely reported by the Senate Committee on 
the Judiciary on June 18, 1930.* 

As in the past, legislatures dealing with the 
problem of limiting the injunction by statute have 
followed two lines, first, a combination of a limita- 
tion of the power of the court to issue injunctions 


in specified cases with a regulation of the content 
of any injunction issued in such cases, and second, 


a regulation of the procedure in issuing injunctions. 
Of the three legislatures which have acted in the 
past five years, New Jersey has followed the for- 
mer, and New York, the latter, while Minnesota's 
legislation represents a combination of the two 
lines.* 

The New Jersey statute provides that no re- 
straining order or injunction shall be granted in 
any case “involving or growing out of a dispute 
concerning terms conditions of employment, en- 
joining or restraining any person or persons, either 


singly or in concert, from terminating any relation 


f employment, or from ceasing to perform any 
vork or labor, or from peaceably and without 
threats or intimidation being upon any public street 


x highway or thoroughfare for the purpose of ob- 
taining or communicating information, or peaceably 
ind without threats or intimidation to persuade any 
person or persons to work or abstain from working, 
or to employ or to cease to employ any party to a 
labor dispute, or peaceably and without threats or 
intimidation to recommend, advise or persuade 
others so to do, provided said persons remain 
separated one from the other at intervals of ten 
paces or more.” 

To determine whether the Act applies in a par- 
ticular case it is necessary to decide whether that 


case is a labor dispute, a wide expression not fur- 


ther defined in the statute. The New Jersey court 


has held that there was not a “labor dispute” in a 


1 J. P. Chamberlain, The Legislature and Labor Injunctions, 
erican Bar Asso Journal, Vol. XI, p. 127, Dec. 192 
2. 38 Statutes at Large 738 
S. 2497, 71st Congress, 2nd Session 
4 New Tersev Laws of 1926, ch. 207: New York Laws of 19380, 
8: WWinncast = ‘ ] } 260 


case in which a union had called a strike against 
an employer to which only four out of sixteen of 
his employees responded. The court expressly 
declared that there was no strike in the particular 
establishment, therefore, no dispute as between 
the employer and his men, and added, “nor is it 
enough that such a controversy (a labor dispute) 
formerly existed where the employer has been 
successful in filling the places of the strikers.” 

The language closely follows that of Section 
20 of the Clayton Act, but of particular significance 
is the fact that it omits the wording, which by its 
terms confines the application of that Act to cases 
arising “between employers and employees, be- 
tween employees, or between persons employed and 
persons seeking employment.” When that Act 
was before the Court for the first time in the case 
of Duplex Printing Press Company v. Deering,° 
in which the complainant sought to enjoin the de- 
fendant, a union having a large membership spread 
throughout the country, from causing its members 
to coerce customers into ceasing relations with 
the complainant, the defendants invoked the Clay- 
ton Act, but the Supreme Court said that the words 
of the statute, to be effective, must be taken to 
confine the restriction of the use of the injunction 
“to those who are proximately and substantially 
concerned as parties to an actual dispute respect- 
ing the terms or conditions of their own employ- 
ment, past, present, or prospective.” Some state 
courts interpreting labor injunction legislation 
drafted on the lines of the Clayton Act, have 
reached even stronger results in respect of the 
limiting effect of the words referred to. In Bull 
v. International Alliance* an employer sought to 
enjoin the defendant union which had called a 
strike among his employees. The latter had com- 
plied with the union’s orders, and had left his em- 
ploy. In answer to the plaintiff’s petition, the de- 
fendant pleaded the Kansas statute,® the terms of 
which were identical with the Clayton Act. The 
court decided that the action did not come within 
the purview of the statute because the dispute was 
not between an employer and his employees. The 
result of the Bull case and the Gevas case would 
seem to have been about the same in spite of the 
omission of the language deemed so significant in 
the Bull case. If, however, the New Jersey court 
were to find that a trade dispute actually existed 
as an original question, it would appear that the 
New Jersey statute should not be interpreted so as 
to restrict its applicability only to cases arising 


5. Gevas v. Greek fPestaurant Workers’ Club, 99 N. J. Eq 
770, 184 A, 309 (1926) 
254 U. S. 448 (1921) 
. Op. cit., at p. 472; and see American Steel Foundries v. Tri- 
City, C. T. Council, 257 U. S. 184 (1921) and Bedford Cut Stone Co 
v. Journeymen S. C. Assoc.. 274 U. S. 87 (1927). 

8. 119 Kan. 718, 241 Pac. 459 (1925). 

9 Rev. Stat. Ann. (1923) $§60-1107 
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between employers and employees, or between per- 
sons employed and persons seeking employment. 

The New Jersey act prohibits injunctions 
against persons being on any public street or high- 
way to persuade others peaceably and without 
threat or intimidation not to work for any party 
to a labor disquite, “provided that said persons re- 
main separated one from another at intervals of 
ten paces or more.” Evidently the application of 
this section will depend on what is “peaceable,” a 
word much discussed in the cases. In American 
Steel Foundries v. Tri-City Central Trades Coun- 
cil,"° the Supreme Court was called on to decide as 
to the legality of picketing under the Clayton Act. 
It was decided that the name “picket” indicated a 
militant purpose inconsistent with peaceable per- 
suasion, and that the presence of groups of pickets 
resulted in inevitable intimidation, but that the 
strikers should be limited to one representative for 
each point of ingress and egress in the plant. But 
in the Gevas case the New Jersey Court indicated 
that its ideas were not in complete accord with the 
view expressed in the Tri-City case, as follows: 
“a single sentinel constantly parading in front of a 
place of employment for an extended length of 
time may be just as effective in striking terror to 
the souls of the employees bound there by their 
duty as was the swinging pendulum in Poe's 
famous story “The Pit and the Pendulum’ to victims 
chained in its ultimate band. In fact, silence is 
sometimes more striking and impressive than the 
loud mouthings of the mob.”™ If the court applies 
this rule to cases coming under the act, then the 
express provision for picketing in the act would be 
defeated since there could be no picketing “peace 
ably” and “without intimidation.” 

New York's legislation in respect of injunction 
takes an entirely different course from that of New 
Jersey. The New York law effects only the pro- 
cedural aspect of issuing injunctions, but the 
change is of importance as it apparently abolishes 
the procedure of granting injunctions without no- 
tice, a system which has always been decried by 
labor. This act is noteworthy as it is not limited 
to labor disputes but applies indiscriminately to 
any injunction. The New York law is in the form 
of an amendment to section eight hundred and 
eighty-two of the Civil Practice Act which provides 
for the issue of a temporary injunction. That 
section now reads: “The order may be granted 
only upon notice. When an application for an in 
junction is made upon notice, either before or after 
answer, the court or judge may enjoin the de- 
fendant until the hearing and decision of the appli 
cation ; but only upon such notice as the court or judge 
in its or his discretion may direct.” Under the law 
as it read formerly, the defendant was entitled to 
notice only after he had answered; before answer 
the court in its discretion might grant a temporary 
injunction without notice to him. If an answer 
had been served prior to the plaintiff's application, 
the order could issue only five, eight or ten days 
after service of notice as prescribed by the Civil 
Practice Act, Or upon an order to show cause is- 
sued ex parte by a court in which the time given 
a defendant to appear is fixed by the court. So 
even after answer, the court or judge had the power 
to enjoin the defendant until the hearing and de 

10, 257 U. S. 184 (1991 
11 99 N. J. Ea. 782-83 





cision of the plaintiff's motion, without notice 
the defendant. 

By the terms of the amendment, the dis 
tinction between the situations in which the d: 
fendant had answered and those in which he ha 
not, is done away with, and no injunction orde 
may be granted hereafter except upon notice. Th 
power to enjoin during the pendency of the motio 
still remains inherent in the court or judge, but th« 
exercise of it is subject to the significant qualifica 
tion that the defendant must be notified that the 
plaintiff is seeking an injunction. The statute dos 
not undertake to set forth the requirements whic! 
the notice to the defendant must meet before it 
terms are satisfied, but leaves the determination 
those matters to the court or judge. Any notic« 
which would fairly apprise the defendant of th 
pending application would appear to be sufficient 
irrespective of its lack of formality. Although no 
hearing is specifically provided for by the new 
law a hearing would be necessary before the 
change as to notice would have any effect. If the 
provision as to notice were to be construed to mean 
that the defendant need merely be informed that a 
temporary injunction was about to issue against 
him, restraining him from pursuing a_ specified 
course of action, and nothing else, it would be scant 
solace; what he wants is an opportunity to oppose 
the plaintiff's petition. Such an _ interpretation 
would render the amendment pointless, as the ser\ 
ice of the temporary injunction upon the defendant 
would constitute a more effective notice, if notice 
alone were all the statute was meant to provide 
for. If, however, the defendant fails to appear at 
the time set in the notice, the temporary injunction 
may issue without further delay, the court is not 
obliged by statute to wait until a hearing has been 
had before taking action. If this interpretation is 
correct, there seems to be no doubt that New York 
has abolished the practice of granting injunctions 
ex parte. 

It should be noted that New York’s statute is 
not limited to labor injunctions. To the contrary, 
this statute regulates the procedure affecting in- 
junctions in all controversies, and what has been 
said concerning notice and hearing under the 
statute as applied to labor controversies is true of 
all other classes of cases. Since New York has no 
legislation applicable only to labor injunctions, the 
questions appearing in the Bull case in respect of 
the Kansas type of statute, and in the Gevas cas¢ 
in respect of the New Jersey statute, are not perti 
nent questions as to when an injunction will be 
granted in that State. A New York court need not 
concern itself about what is, and what is not, a 
labor dispute, nor whether the parties are, or have 
been, in the relation of employer and employee. 

While the statute by its generality simplifies 
the situation in respect of labor injunctions, and 
furthermore, does away with the doubt as to their 
constitutionality as class legislation,’* it has been 
seriously questioned in New York as to whether 
the Act will not do more harm by preventing speed 
and secrecy in the issuing of injunctions in non 
labor cases, than it can do good as a response “to 
the nation-wide (and very proper) protest against 
the too-frequent issuance of drastic and bold ex 


parte injunctions in labor disputes.” It has beer 
2 Trua Ra 239 U. S. 38 (191 
um BF. 8 J June 17, 1930 l4 
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narked that “Notice to a defendant in many 
ses is tantamount to rendering the order nugatory 
eventually made. Under such circumstances the 
medy would be practically worthless in a case 
here speed and secrecy are essential. The entire 
irpose which the remedy was originally intended 
serve is dismally frustrated by eliminating en- 


rely the right to obtain it ex parte.’’™* 
Secrecy, the ne law clearly de stroys. Under 
old procedure the restraining order could be 
ranted ex parte and, upon service on the defendant, 
would take effect and would continue in effect 
til he succeeded in getting it set aside. Under 


‘ 


e new procedure, the defendant would have no- 
ce that the plaintiff was seeking the order and, 
erefore, might have time before the order was 
sranted to do the very thing the plaintiff desired 
prevent, even though only a day elapsed after 


ervice of the notice upon him. 


Speed need not be sacrificed materially since 
the judge may decide in each case what notice is 
ecessary, and the injunction may follow the notice 

a very short tims The effect of the New York 
act in other than labor cases will be certain to 
arouse much discussion at the Bar, both in New 


York and in other states where it can be looked on 
s a sort of laboratory experiment from which all 
in profit. 

The only other state which has undertaken to 
legislate on the subject of labor injunctions since 
1925, is Minnesota. That state was one of the first 
to enact legislation of this type,’* and the provisions 
of its law were very similar to the Clayton Act, in 
that an injunction could always be issued when 

ecessary to prevent irreparable injury to property. 

Che amended law provides that no injunction shall 
ssue in any case between an employer and em- 

ployees, or betwee employees, or between persons 

employed and persons seeking employment, involv- 
g or growing out of a dispute concerning terms 


conditions of employment “except after notice 
nd a hearing in court and shown to be necessary” 
to prevent irreparable injury to property. A pro- 


iso to the amendment declares that “a temporary 
restraining order may be issued without notice and 
hearing upon a proper showing that violence is 
ictually being caused or is imminently probable on 
the part of the person or persons sought to be 


restrained. ” It will be noticed that this 
tatute follows a combination of the two lines of 
ttack mentioned before It changes the pro- 
edure to be followed in issuing injunctions, by 


equiring a notice and hearing before an injunction 
vill be issued on an allegation that the defendant’s 
‘tions will result in irreparable injury unless re- 
trained, thus abolishing the practice of granting 
njunctions ex parte in this type of case except for 
the proviso. The proviso, on the other hand, 
lopts the other line, and permits the court only 

a specified case to issue ex parte a restraining 
rder which would have the same effect as an in- 
unction, thus limiting the content of such an order 

a prohibition of a narrow class of acts. This 


rovision is novel in character because the speci- 

ed case in which the injunction may be issued has 

two-fold aspect. namelv. it must not only be a 
4 © 4 





case in which violence is being committed, or about 
to be committed, but it must also appear that the 
person sought to be restrained is responsible for 
the actual or prospective violence. The efficacy 
of this amendment in abolishing the practice of 
issuing injunctions without notice and hearing, will 
largely be determined by the decisions of the 
Minnesota courts as to what constitutes violence, 
and as to how far violence may be implied in a 
person other than the actor proper. It will be re- 
membered that in the Tri-City case, the Supreme 
Court decided that there was no such thing as a 
peaceable picketing, and that the presence of more 
than one man in a picket constituted intimidation 
of itself. The intimidation which Judge Taft had 
in mind in that case was akin to violence, and if 
the Minnesota courts saw fit to adopt his line of 
reasoning, the occurrence of acts of intimidation in 
a case would have an important effect on the 
statute. While the facts of each case would still 
govern as to whether an injunction should issue, 
the courts could easily decide that the presence of 
pickets in large groups constituted “imminently 
probable” violence, and might issue restraining 
orders on a showing of such picketing. 

On the other hand, violence may be construed 
to mean more than intimidation, and the courts 
may decide that the wording of the statute was in- 
tended to prevent the application of any rule of 
implied violence, such as that suggested in the Tri- 
City case. But even though it is impossible to 
foretell which position the Minnesota courts will 
take, it is obvious that the words “that violence is 
actually being caused or is imminently probable” 
makes possible a wide exercise of discretion on the 
application of the proviso to a given situation. A 
further requirement that m ‘st be met on the part 
of one seeking a temporary injunction on the 
grounds of violence, actual or probable, is a show- 
ing that the person or persons sought to be en- 
joined are the perpetrators of the violence. This 
apparently does away with the procedure of issuing 
blanket injunctions, such as enjoinjng, for example, 
the officers of a union because of the acts of its 
members. It probably would be possible to en- 
join such officers as individuals, and not in their 
official capacity, without showing that they actually 
participated in the violence; a showing that such 
persons had threatened violence would probably 
warrant the issuing of an injunction against them, 
but not against other officers or members of the 
organization generally. 

New York has thus gone the furthest in re- 
spect of notice before the issuing of a preliminary 
injunction, apparently having completely abolished 
the ex parte injunction. Minnesota follows closely 
by making only one exception, namely, to prevent 
violence or imminently probable violence. 


Binder for Journal 


The Journal is prepared to furnish a Binder to those 
who wish to preserve current or back numbers, at a price 
of $1.50, postage paid. This represents merely the manu- 
facturer’s cost plus expense of packing, shipping, carriage, 
etc. The Binder presents a handsome appearance and is 
well made and serviceable. Please send check with order 
to the Journal office, 1140 N. Dearborn St., Chicago. 
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BAR ORGANIZATION: THE PENNSYLVANIA PLAN 





By WILLIAM J. FITZGERALD 


President of Lackawanna Bar Association 


Pennsylvania Bar Association is that it works 

well in Pennsylvania. At the 1927 meeting 
on the invitation of the State Association, nearly 
fifty local Bar Associations, practically all in the 
State, sent delegates to discuss with the State As- 
sociation ways and means of more close affiliation 
between the State and the local bar associations. 
After a lengthy discussion a committee of four of 
the delegates and four other members of the Asso- 
ciation headed by Mr. Harry S. Knight was ap- 
pointed to devise a plan. At the mid-winter meet- 
ing of the committee the incorporation idea was 
rejected as unsuitable to Pennsylvania, and the 
suggestion of a separate conference of delegates 
as used by the American Bar Association was also 
rejected as not sufficiently practical. The Commit- 
tee, however, after considering all known methods, 
was unable to come to a conclusion and appointed 
a sub-committee consisting of Mr. Knight and one 
other to recommend some system at the next meet- 
ing. The plan prepared by this sub-committee was 
unanimously reported by the full committee the 
following June, and after much debate and criticism 
was also adopted unanimously by the State Asso- 
ciation and the delegates from the local associations 
at the 1928 meeting. It was immediately put into 
effect and the by-laws of the Pennsylvania Bar As- 
sociation were thereupon amended as required. 

Each local bar association is entitled to send 
two delegates to every meeting of the Pennsyl- 
vania Bar Association, who need not be members 
of that association. However, about ninety percent 
of them are members, and the tendency is for the 
others to become members. These delegates sit on 
one side of the room at all meetings of the associa- 
tion and the other members of the association sit 
on the other side, thus constituting every meeting 
a joint meeting. No motion or resolution can be 
carried unless adopted by the majority of the dele- 
gates present, as well as the majority of the other 
members of the association present. However, 
at least thirty delegates must vote against a 
measure to prevent its passage. This provision 
was intended to prevent a small number of dele- 
gates from blocking action by the association 
in the event that the local bar associations failed 
to take proper interest in the meetings. But as 
the local bar associations have been showing much 
interest and have been sending about ninety dele- 
gates to each meeting, it is not anticipated that this 
limitation will be much needed. In actual practice 
all votes are put to the meeting as a whole, but if 
any one present calls for division the vote of the 
delegates and the other members is taken sepa- 
rately. 

The State is also divided into approximately 
eight equal zones, and a vice-president of the Penn- 
sylvania Bar Association and three members of 
the Executive Committee of the Association are 
elected from each zone. The President and Secre- 


Tres conspicuons feature of the new plan of the 


tary are elected from the membership at large, 
while a trust company is usually elected treasurer. 
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and the 


Thus, 


vice-presidents 
Executive Committee consists of twenty-four mem 


there are eight 
bers. The President usually appoints a nominating 
committee of one person from each zone. After the 
close of one of the morning sessions the delegates 
and members present from each zone gather at 
designated place for the zone and recommend t 
the nominating committee a candidate for Vice 
president and a candidate for the Executive Com 
mittee from their zone, as all the officers’ terms are 
for but one year, and one member of the Executive 
Committee from each zone must be 
annually. The nominating committee usually fol 
lows these recommendations, and the candidates 
put in nomination by this committee are usually 
elected at the final session of the Association with- 
out contest. A quarterly magazine also recom 
mended by this committee has been published now 
for a full year and the Association has decided to 
continue this publication in the future. 

The joint meeting of the delegates and other 


elected 


members has certain advantages over separate 
meetings. The delegates and the other members 


hear the same reports, same discussions and same 
debates, and usually a majority of the delegates 
vote as the majority of the other members. When 
the delegates and other members do not agree in 
the vote, action at that meeting is prevented, and 
the question is left open. In this way the embar- 
rassing situation is avoided that exists where a 
separate conference of delegates comes to one con- 
clusion and the bar association with which it is 
affiliated comes to a different one. There is also 
a substantial saving of time and expense both to 
the Association and to the lawyers not to be en- 
tirely overlooked. A Pennsylvania lawyer who 
now attends a meeting of the American Bar Asso- 
ciation and its Conference of Delegates, the Amer 
ican Law Institute and the meeting of the Penn- 
sylvania Bar Association takes about three weeks 
away from his office. And if he also has 
committee meetings of his local or other bar 
ciations and takes a vacation, the number of days 
he is absent from his office in the year is quite con 
siderable. 

The Pennsylvania Plan has now been tried at 
three annual meetings of the Association, in 1928, 
1929 and 1930. At the time it was adopted many 
members believed that many flaws would develop 
in its structure and for this reason the Committee 


some 


asso 


was continued for the purpose of making any 
changes that from time to time might become 
necessary. At the meeting in June last, as the 


Committee had no changes to recommend, and no 
other persons had any suggestions or criticisms, 
the Committee was finally discharged, and this plan 
of affiliation appears to be definitely established in 
Pennsylyania. 

One of the results of this reorganization has 
been increased attendance at and increased interest 
in the meetings of the Pennsylvania Bar Associa 
tion, and a revival of interest in the local bar as 
sociations. 
















THE FEDERAL SUPREME COURT AND THE SUPER.- 


STRUCTURE OF THE CONSTITUTION 


Che Written Constitution is a Great Blue Print, but in the Three Hundred Volumes of 
Officially Reported Judicial Decisions Will Be Found Mirrored the Real Constitu- 
tion—The Court in Them Has Sensed the Spirit of the Age in Which It Has 
Moved and Thus Made the Document a Living Thing* 


By E. F. ALBERTSWORTH 
Of the Law Faculty of Northwestern University 


EGARDED from the viewpoint of constitu- 
R tional structure, the written Federal Const:- 
tution is the great Blueprint, but nothing more 

than that. In aln 
rted judicial le 


300 volumes of officially re- 
ns of the Supreme Court of 


the United States will be found mirrored the real 
Constitution of the Federal Government, and this 
has been the work of the Court, with the aid of 

uunsel, and not that of any other organ of govern- 
ment or any other body of men. In fact, the real 


Constitution of the United States today is a pal- 
impsest, a document of formal or original draft 
with a glossary of judicial interpretation, usage of 


government, and traditional and historical back- 
ground.? For the rmal Constitution itself deals 
only in broad outlines, by general formulas, with 
he foundations of the constitutional structure of 
government, with its various compartments, and 
heir jurisdiction and scope; hence, interpretation, 





fication, and adaptation are needed 
to make the document a living organism of govern- 

nt Here has beer great work of the Fed- 
eral Supreme Court throughout the history of the 
Republic, working under the limitations expressly 
provided in the titution as well as those self- 


mstruction, amy 


mi the 


mposed by the ( itself. This should be the 
true function of the high Court, i. e., to expound 
the Great Charter Federal Government, not to 


pass on the litigated issues of private parties where 


great national issues are not involved; and the re- 
ent trend in federal practice, of increasing the 
limitation of the rk of the Court, is a reflection 
f this understanding of the true work of the Court 


n the national polity. Giving finality of decision 
» lower federal or highest State courts, and confin- 
Court to certiorari and cer- 
re time for consideration by 
great constitutional for 
best fitted in the federal consti- 


ng the review of the 
tificate, will permit 
the Court of the 
vhich the Court is 
tutional scheme of government.* 
Another reason is apparent 


issues 


for this peculiar 


nual law fra 





* Resta 2 f _ ss e ar 
ity din oe 2, 19 
1 Ww irow W he ( st as “a vig 
s taproot” from w sprang t a vast « itutional sys 
a system br g ng sta s and judicial decisions 
s well as unwr ( gTess al Government, Intro- 
2 H. W H 5 ages e A un Constitution,” 
192 has gi g tme f this matter, apart 
al dec 
Marshall, C. J M v. Maryland (1819) 4 Wheat. 316, 
envisaged this great tru when he recogniz the Constitution as 
ntended to endure for ages t me, and consequently, to be adapted 
the var rises of Saicn 
4. Frankfurter and Landis, “The Business the Supreme Court 
} lor net 


he United States I~ point + + developme 


work of the Federal Supreme Court in relation to 
the Federal Constitution. This is found in the fact 
that constitutional provisions as well as amend- 
ments do not ordinarily enforce themselves, or, 
stated in other words, are not self-executing. Leg- 
islative action of some kind, in erecting govern- 
mental structure, or enacting enabling provisions 
or imposing penalties, is necessary.° But there- 
after the judiciary has filled in the mortar in the 
governmental framework, or by construction and 
amplification has erected the structure to still 
greater heights, or has enlarged its boundaries, or 
overthrown the entire framework, depending on 
numerous factors in the issues or in the constitu- 
tional questions presented. Especially is this so in 
American jurisdictions, where the judiciary have 
such transcendent powers because of their right to 
settle the issue of constitutionality, and, in the 
words of Bishop Hoadley, whoever has the power 
to construe and interpret is the real ruler for all 
practical purposes. Whether this power that the 
Supreme Court has of overthrowing or sanctioning 
legislative acts is a usurped one, or is one found 
implicitly in the very nature of the Federal Con- 
stitutional State, is now probably a moot issue ;' 
the great fact is that at present it has it, and that 
the people of the United States have not sought fit 
to abrogate it. Hence, the Court performs its func- 
tion under the most powerful sanction of sover- 
eignty, even though the vast majority of the elec- 
torate probably do not understand the exact nature 
of the work of the Court, or of the Constitution 
which the Court is presumably only “interpreting” 
or “applying” to factual situations or constitutional 
issues properly before it. 


A Constitutional Fallacy 


It may be urged by some that the Court can- 
not constitutionally add to or subtract from the 
formal Constitution of the United States anything 
whatever; that the Constitution is written in order 
to prevent this very accomplishment, as Chief Jus- 
tice Marshall so carefully reasoned out in some of 
his decisions. But Marshall lived in the infancy 
of the Republic and did not have the benefit of a 
later perspective which has resulted from a century 
of judicial decisions subsequent to this time. On 
 §&. This is well discussed by Professor A. H. Throckmorton in 
Corpus Juris, in his article on “Constitutional Law.” 


6. Quoted by Gray, “The Nature and Sources of Law,” pp. 26-80 
7. Cf. Chas. Warren, “Congress, The Constitution and the Supreme 


Court,” pp. 125-150. 


Particularly in 


Marbury v. Madison, 1 Cranch, 187 
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the other hand, Marshall himself, during the 35 
years of his incumbency, acting on his theory that 
the Constitution must be adapted from time to time, 
contributed greatly to the enlargement of the Con- 
stitution beyond the express provisions of the docu- 
ment and to the discomfiture of his political ene- 
mies and critics. However this may be, the view 
sought to be expressed here is that the real Consti- 
tution is more than that which is embodied in the 
four corners of the formal document itself; through- 
out the period of its existence thus far it has ac- 
cumulated accretions from judicial decisions which 
are as vital a part of the Constitution as though ex- 
pressly incorporated therein. By becoming prece- 
dents, under the rule of stare decisis, these glossaries 
to the Constitution cannot be lightly set aside; in 
fact, where the Court has decided that there is ab- 
sence of power in Congress, for example, to accom- 
plish a certain objective (as in a federal statute 
regulating child labor),’° only a proper Constitu- 
tional amendment can supply the lack of power. 
Where, on the other hand, the decision has been 
that in a given legislative enactment, no provision 
has been made for a litigant advocating recognition 
of a certain right, Congress by ordinary statute 
may cure the defect. Despite all this, were Con- 
gress to seek further to invade the formal Constitu 
tion by limiting the function of the Court in con- 
struing or interpreting, such measure would speed- 
ily meet the fate of a declaration of unconstitution- 
ality." Moreover, an explanatory vocabulary such 
as the Supreme Court has built up, is a powerful 
aid in glossing over the formal document of the 
Constitution, making it responsive to changing en- 
vironment, and thus re-creating the Constitution. 
Thus, it may be said in truth that the real Consti- 
tution is always in a process of becoming ; that life can- 
not be compressed into the rules of a syllogism ;** nor 
can governmental practices and affairs be restricted by 
the four corners of a formal document drafted many 
years ago, no matter how profound principles may 
be expressed therein. As said by Mr. Justice Suth- 
erland, the great principles of the Constitution may 
remain the same, but their application is ever 
changing.*® In this connection, the question may 
be pertinent, how far governmental practices, po- 
litical usages and traditions are also a part of the 
real Constitution of the United States; or, to par 
ticularize, is the cabinet system, the antipathy to a 
third term of President, etc., a vital part of the Con- 
stitution? Could it be said to be “unconstitutional” 
if these usages or practices were ignored? No prece- 
dents have thus far been decided by the Federal 
Supreme Court on these questions. It would seem, 
however, that these usages have not the same de- 
gree of vitality as decisions of the Supreme Court, 

9. Blackstone's Commentaries on the Common Law of England 
really “created” the Common law—at least in the minds and practices 
of later jurists and students of the law. 

10. Hammer v. Dagenhart (1918), 247 U. 
Drexel Furniture Co, (1922), 259, U. S. 20 

11. The reasoning in Michaelson v. U. S. (1926), 266 U. S. 42, rec 
ognizing a limited power in Congress to regulate contempts, indicates 
that the judiciary will guard jealously any unwarranted invasion of 
the judical function. 

12. This is a Holmesian viewpoint Cf. Frankfurter, “Mr. Jus 
tice Holmes and the Constitution,” 41 Harvard Law Rev., pp. 121 et seq 

13. “‘While the meaning of constitutional guaranties never varies, 
the scope of their application must expand or contract to meet the 
new and different conditions which are constantly coming within the 


field of their operation.” Euclid v. Ambler Realty Co. (1926), 272 
U. S. 365 


S. 251, and Bailey v 


although their recognition has made for a stro 
deterrent to their abandoment. 

In view of this conception of the real Fede: 
Constitution, can it still be said that the disti: 
guishing characteristic between the British and tl 
American Federal Constitutior is that the latter 
written, while the former is toth written and wu 
written in the sense that usages and practices ar 
also a vital part of the British polity? It seem 
plain that a negative answer must be given if w 
include as part of the real Constitution of the Fe 
eral Government those customary modes of judicial! 


J 


decision, those distinctly American viewpoints which are 


embodied in judicial reasoning when pertinent provi 
sions of the Constitution are being construed. What 


another Century of American development will add to 


the Federal Constitution can only be a matter of conjec 


ture; but it is quite probable that the process of 


expanding the formal Constitution by the methods 
above indicated will be continued. The vital differ 


ence between the two Constitutions would appear 


to lie in the fact that in the case of the British, Par- 
liament may at will change the fundamental docu 
ments and _ traditions, restrained only by the 
electorate; while in the American Federal Consti- 
tution, the Supreme Court may through construc 
tion add to or subtract from the formal Constitu 
tion according as Congress attempts the enactment 
of valid or invalid legislative acts. In all other 
cases, formal amendments by the people can alone 
modify the real Constitution in the American Fed 
eral State. 

Since, then, life cannot be “cabined, cribbed, 
or confined” within formulas or rules,’* whether of 
ethics or law or within the four corners of a formal 
document like a Constitution, there must be adap 
tation of the formal document representing the 
great principles of Federal Government as formu 
lated, to the problems, the needs, and the ideals of 
one age as contrasted with other eras in American 
national life. Perhaps the drafters of the Consti 
tution envisaged this great truth when they pro 
vided that the judicial power should extend to vari 
ous types of cases and controversies arising unde: 
the Constitution and laws and treaties made unde 
it. But that they saw the problem in all its com 
pleteness may be unlikely, trained as they were in 
a natural philosophy of fixed and static absolute 
principles which was quite different from the prag 
matic viewpoint of the present, with its emphasis 
upon function and workability and where the prin 
cipal goal is to achieve and obtain results, and 
where a fixed or formal set of rules and principles 
might be lacking in flexibility, or be too mechanical 
in a constantly changing society, to be of highest 
value. Stated otherwise, as Jefferson looked at th 
matter, the living must not be governed by th« 
dead, the present must not be dominated by the 
past, whether the forefathers crystallized thei: 
ideas in a statute, in a constitution, or in a moral 
code. This is not to decry what the past his given 
us, for all knowledge rests upon experience; it is 
rather to recognize the profound truth that an 
evolving society cannot rest content with formula 
tions of truth, law, or government created by the 
past. These must be re-adapted to the needs and 
demands of new problems and new emphases and 


rth 


14. James M. Beck in his Foreword to the author's 
casebook on “Constitutional Government,”’ pp. ii 
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ew ways Of looking at things. This, it is believed, 


the high function that the Supreme Court has 

erformed in construing and applying the formal 
ccument of the Constitution into a unified whole 
ittered through almost 300 volumes of official 
ports. 


Governmental Inadequacy of a Written Constitution 


In the words of Benjamin Franklin,’* the Fed- 
ral Constitution of 1787 was the best that could be 
tained at the time, a compromise of conflicting 
deals of government. It was the embodiment of 
uirly well accepted and understood principles of 
he day, as practiced to a large extent in the gov- 
ernment of the component States; it was not a su- 
erlor creation of supermen. This view by no 
means detracts from its prestige as an instrument 
creating a vast Federal State, nor from its beauty 
ind simplicity of diction, nor the profound prin- 
iples of government enunciated. Conceding all] 
these facts, the formal document left much to be de 
sired so far as actually arranging an ideal or even 
a workable or practical government was concerned ; 
ind furthermore, the document dealt in “glittering 
generalities” of expression, in vague and undefined 
terms. What was Executive power, how did it 
differ from legislative or judicial power? what was 
“due process” of law? These were only stated, not 
defined or clarified, perhaps with good reason. 
Definition might mean restriction, which in turn 
might cripple government. Moreover, terms might 
mean one thing in one generation, and quite another 
another age. Ironing out these rough surfaces 
in the document became the peculiar work of the 
Supreme Court. I: relatively stationary society, 
not so susceptible to change as in modern times, 
and whose political thinkers thought in fixed and 
absolute terms, the problem of enlarging or expand- 
ng the formal constitutional document was prob- 
ably not so acute as it is today in a highly me- 
hanical or industrial society. Thus, the auxiliary 
function of the Supreme Court was not noted or 
commented upon, or perhaps as fully understood as 
at present. 
A formal document which expresses great prin- 
ciples of law or government may mean many differ- 


s 
ent things in application, or it may be so clear that 
no interpretation is necessary; that is, application 


may be decidedly automatic, capable of demonstra- 
tion to reasonable minds without cavil or doubt. 
In the former case, the document becomes glossed 
ver with judicial construction so that the docu- 
ment plus the interpretation of it are one and in- 
eparable; but in the case where there is freedom 
from ambiguity, the problem of application will still re- 
main, and, as the factual situations of life that occasion 
application are innumerable, giving rise to numerous 
problems and issues, there will be a myriad of decisions 
ipplying the document to the facts and to statutes which 
seek to organize or coordinate the facts.** Thus 
again, the various applications as embodied in the 
lecisions plus the formal documentary Constitu- 
tion are indissolubly connected or unified: Hence, 
from whatever angle the formal documentary Con- 
stitution of the United States may be regarded, the 
role of the Supreme Court is certain to be an all- 

1 W arrer 


“The M ng of the Constitution,” py 
1é The mmentaries on the Jewish Torah afford ample proof 


his view 


important one, making it impossible for one to as- 
certain without considerable careful study what the 
real Constitution is, and this requires most thor- 
ough orientation in the vast number of decisions 
which that tribunal has rendered and is continually 
rendering. In those situations where there is com- 
parative freedom for the Court to “legislate inter- 
stitially,” to borrow a Holmesian phrase, it is con- 
ceivable that the Court may by a so-called under- 
cover process so gloss the document of the Consti- 
tution as to add to it doctrines or legal relations 
that at first blush could not be said to be implicit 
in the Constitution. But the gaps in a formal docu- 
ment creating a government which seeks to regu- 
late an infinitude of human affairs are usually so 
great in number that, if the document is to be effi- 
cacious in attaining its objective, if it is to func- 
tion in a practical world of governmental affairs 
and problems, these phenomena that have been de- 
scribed are inevitable concomitants. Therefore, the 
Court is rather to be praised than blamed, if it has 
received the latter, in erecting the superstructure to 
the formal Constitution; it was the only thing pos- 
sible under the circumstances. 

Lastly, the Constitution in the formal sense, 
when infringed, is not automatically applicable to 
the situation nor has the Supreme Court the ab- 
stract power of overthrowing unconstitutional acts. 
This belief that it has, in the words of James M. 
Beck, is the “great popular delusion” about the 
Constitution.’’ Absence of this power gives to those 
branches other than the judiciary enormous power 
to “tinker with the Constitution” and add institu- 
tions and legal relations beyond the express provi- 
sions of the formal Constitution, which can be chal- 
lenged only when a justiciable case or controversy 
is presented to the Court. Thus, thousands of 
statutes are enacted, or executive orders issued, 
which are enforced by the proper officials, and are 
therefore “part and parcel” of government and law, 
until restrained in their enforcement by a proper 
proceeding instituted by an aggrieved party in a 
“case” or “controversy.” The fact that only a few 
federal statutes have been overthrown compared 
with the thousands that have been passed, is some 
evidence, other than that afforded in the Constitu- 
tion itself, that there is no blanket power to nullify 
unconstitutional legislation. It is remarkable that 
in those comparatively limited instances where the 
Supreme Court has had jurisdiction of the federal 
legislation alleged to be vulnerable in a constitu- 
tional sense, it has been able to erect a constitu- 
tional structure of the extent mentioned and yet to 
be described. It can only be conjectured what it 
might have accomplished had it had freer rein, 
freed from constitutional as well as self-imposed 
limitations. 


The Supreme Court as a Quasi-Constitutional 
Convention 


It has been thus far demonstrated that the 
formal Constitution cannot possibly function with- 
out human agencies both to carry it into practical 
effect by the enactment of enabling legislation and 
also to construe and apply the document to the 
multiple factual situations of life in a changing society. 

17. Addresses before the Bar of the City of New York, vol. 6, 
“The Future of the Supreme Court of the United States.” And see 


his address, “The Changing Conception of the Constitution” before the 
Philadelphia Philos. Society. 
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But the adaptive process is peculiarly the work of 
the Supreme Court, and it is fortunate for the Re- 
public that this is so, rather than to have the proc- 
ess carried on by some other organ of government 
susceptible to the changing whims of the electorate 
or to the machinations of politics. A number of 
factors combine to make the Supreme Court the 
most effective organ in the national government to 
carry on this work of a quasi-constitutional con- 
vention. In the first place, the Court’s personnel 
is well fitted for this function in that the high de- 
gree of learning and experience required as condi- 
tions of eligibility for incumbency make for a con- 
tinuity of interpretation, according to expert and 
customary modes of legal thinking, as well as dis- 
passionate and balanced judgment, that are invalu- 
able. Thorough acquaintance on the part of the 
justices, earlier as members of the Bar of the high- 
est Court and later as justices, with the large num- 
ber of Supreme Court decisions which have be- 
come, mutatis mutandi, a part of the formal documen- 
tary Constitution, provides the Court with superior 
advantages not usually possessed by politicians and 
governmental administrators, but only by experts 
in the field of Constitutional Law. Moreover, rela- 
tive permanence of judicial tenure has furnished 
opportunity for the justices to work a coordinated 
development of the Constitution along lines of con- 
sistency, for the most part, that would probably be 
absent were a haphazard method employed to 
amend the Constitution through formal amend- 
ment. The fact that since the meeting of the first 
Congress, over 3,000 amendment have been pro- 
posed to the Federal Constitution, with but 19 
adopted, is some evidence that many of these propo- 
sals did not command the assent of the national 
electorate. On the other hand, the vast number of 
judicial decisions of the Supreme Court which have 
construed, amplified, adapted, and interpreted the 
formal Constitution have shown that that body has 
actually kept alive the fundamental Charter by 
making it responsive to the needs of an ever-grow- 
ing and developing national life. This fact may ex- 
plain also why many of the proposed formal amend- 
ments have not been necessary; for the formal 
document has ceased to be such, but has become a 
vitally living thing at the hands of the Supreme 
Court. Can it be said, therefore, that the formal 
Constitution has ceased to be? The answer must 
be given in the negative. For that part of the Con- 
stitution is still the basic foundation, on which the 
Court has erected the modern superstructure; as 
already stated, it is the great Blueprint to which 
all the court’s decisions must conform whenever a 
constitutional issue is presented in a case or con- 
troversy properly in its jurisdiction. But what the 
real Constitution is, what it means, how it is to be 
applied in given situations of fact,—this must be 
the final opinion of the Supreme Court itself. And 
it is in this sense that the Court may be said to be 
engaged in the work of a quasi-constitutional con- 
vention adapting the formal document to the reali- 
ties of governmental life in the Federal State. 

The question naturally presents itself, What 
are the judicial constitutional doctrines and institu- 
tions which the Court has annexed to, or woven 
into, the formal Constitution, becoming part and 
parcel of the constitutional development of Federal 


Government? To answer this question by particu 
larization would exhaust the compass of the present 
essay; the most that can be attempted is to indi 
cate, by a few bold brushes on the canvas, those 
outstanding and vital creations of the Supreme 
Court, those glossaries which have transmuted the 
formal document of the Constitution into a so 
called palimpsest. It is believed they may be said 
to be inclusive of the following: 


Incorporating Modern Juristic Ideas 


The Court has reminded the legal profession 
that in modern times there must be progress, and 
that the police power may be invoked by the legis 
lature to secure various forward steps in an ad- 
vancing civilization. The Court has likewise stated 
that the law is to some extent a progressive 
science.** Certain individual justices, in particular 
Justices Holmes and Brandeis, have enunciated the 
more liberal viewpoint that not even the formal 
Constitution should prevent experimentation in so 
cial and political relationships, but that the true cri 
terion of constitutionality of legislation should be its 
consistency with an external standard of reason 
ableness, not a subjective standard, whenever the 
Court reviews legislative experiments in a justi 
ciable controversy. Dissenting opinions also have 
made for liberality, and incidentally for a restraint 
upon any pronounced conservatism of a majority. 

With this background of decision, dissent, and 
utterance on the part of the personnel of the Court, 
it is not surprising to find the Court incorporating 
into the formal Constitution the doctrine of liabi! 
ity without fault, as brought to view in workmen’s 
compensation in particular;’® or its endorsing the 
principle of zoning by municipal ordinances*—both 
involving serious inroads upon the old concepts of 
liability and property rights as held by the consti 
tutional fathers and the common law ancestors. 
Had not pronounced public opinion favored such 
developments, naturally the Court would not have sus- 
tained such legislation and inferentially made it a part 
of the real Constitution as a necessary corollary. The 
dominant thought processes of a given social mind 
thus impinge upon the reasoning processes of the 
Supreme Court justices, and these are transmitted 
over into the formal Constitutional Charter as a re- 
sult. Numerous other similar instances may be 
furnished of recognition on the part of the Court of 
modern juristic ideas profoundly changing legal re- 
lationship. By means of construction, the use of 
words, the use of phrases, the Court made part and 
parcel of the Constitution advanced legislative en- 
actments which on more rigid analysis or by a per- 
sonnel less liberal only a formal amendment might 
effectuate. Occasionally, of course, reactionary jus- 
tices did refuse to sanction certain forward steps, 
but these were the exceptions, and at times were 
the result of historical accident rather than deliber- 
ate design. Thus, one might have searched the 
four corners of the formal document itself without 
having discovered authority for the incorporation 
of such modernistic juristic ideas, had purely an- 
alytical reasoning been employed; but if the psy- 
chology of the individual justices had been searched 
instead, who desired to uphold forward looking leg- 

18. Cf, the author’s essay, “The Common Law and the Idea of 
Progress,” Vol. 10 (1924), Amer. Bar Assn. Journ., p. 459. 


19. Arizona Employers’ Liability Cases (1919), 250 U. S. 400 
20. Euclid v. Ambler Realty Co., supra, note 13 
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nd sought constitutional sane- 
that they were implicitly there, 


slative proposals, 
tion on the grout 


f not expressly, he would not have been surprised 
it the way in which the formal document was being 
idapted” to new and changing conditions. Act- 
ng on the theory that what was not prohibited 
uld plausibly be said to be permitted, and adopt- 


ng an historical of interpretation, the Court 


ustained and thereby made a part of the real Con- 
stitution, numerous legislative measures which, on 
stricter interpret could have come about 


Ienent 
iment. 


mly by formal 

Sanctioning a Fourth Division of Governmental 
Power 

constitutional fathers were enamored of 

trine of separation of powers 

ice divided those of the Fed- 


The 
the Montesquieu do 
n government, and het 
eral State into three great parts, but without spe- 
cifically stating _must be kept separate. 
However, in order maintain their equality and 
to prevent domi: n of the one by the others, 
judicial the doctrine of non- 


tney 





construct 


created 


delegability of 1 ers, resulting in their substan- 
tial separation. Governmental experience gradu- 


; 


illy demonstrated the inadequacy of the classical 
tri-partite division ower, as well as their com- 
plete separation. Legislative action by Congress 
nferred numerous partial powers of one depart- 
ment of government upon another, and gradually 
it was found that a fourth division of government 
was slowly being evolved, namely, the administra- 
branch, which exercised a combination of all 
vers of government. The Su- 

preme Court rather early in its history, in Wayman 
Southard,”* took a commendable attitude toward 
legation or conferring of powers, 
be that the whole power could 
that “fill in the de- 
ver to apply the already pro- 


tive 
the other three p 


the question of de 
stating the rule t 


not be delegated 


tails” might be, or ] 


power to 


mulgated law or legislative policy to the ever- 
changing factual situations which the legislature 
ould not reas foresee so as to make the 
statute generally omatically applicable. But the 
latter part of the 19th century saw an enormous 
growth in administrative developments, particu- 
larly in Federal G rnment, and the Court was 
ompelled to pass n the constitutionality of a 
wide assortment of such statutes. Abandoning a 


f approach by endeavoring to 
saying 


metaphysical m 


inalyze the naturt the power conferred, 


was quasi-legislative or “quasi-judicial,” the 
Court now frankly upheld such delegations of 
ower because called “practical” considera- 
ions, saying th vheels of government” would 


administrative tribunal 
ch a delegated basis.** As a 


itherwise stop unless the 
tuuld function on su 
matter of fact, the Court must have felt that some 
sort of liaison was needed to bridge the hiatus be- 
tween the other powers of government in the fed- 





eral scheme, and that the administrative was the 
necessary or “missing link.” Thus there has grown 
up, through the “ ivance” of legislature and ju- 
diciary a fourth power in government, the admini- 


e 
strative, which has rdinated the functions of the 





1 Whea Hampton, Jr & 

y. 1 ed States I S. 394 ving the flexible pro- 
s of e Ta A f Sept. 21, 192 42 State. 858, 941, c. 356). 
22 Frankfurter I s, “Power to Pardon for Contempt,” 37 











other three and made possible flexible and perhaps 
more efficient government in numerous directions 
necessitated by the requirements of the modern in- 
dustrial world. Administrative justice took its 
place alongside judicial justice, with the approval, 
encouragement, and review of the Federal Supreme 
Court. The formal Constitution was silently, but 
substantially, glossed over, restated, and recreated 
in order to adapt it to new conditions in govern- 
ment. 


Expanding Federal Governmental Power 


The constitutional founders lived in an age of 
emphasis upon States’ rights with hostility to or 
jealousy of encroachments of the Federal or Cen- 
tral Government. The classic hostility of Marshall 
and Jefferson personified the opposing viewpoints ; 
and the 10th Amendment immortally preserved the 
great distinction between federal and state govern- 
mental jurisdiction. In modern times, however, 
due to the phenomenal growth of industry and com- 
merce, and the rapid means of communication and 
transportation, state lines and boundaries have been 
transcended by businesses and activities national 
in scope and character, calling for national as op- 
posed to state regulation, supervision, and taxa- 
tion. Under the interstate commerce power, the 
Federal Supreme Court has built up a vast federal 
governmental invasion within the once hallowed 
reserved power of the States by upholding federal 
legislation seeking to govern these wide activi- 
ties.** Finding interstate commerce as an actuality 
was difficult at times, but removing “obstructions” 
or affording “protection” to interstate commerce 
was not so difficult a process, in order to make the 
interstate commerce power “plenary” in the prem- 
ises. Thus in actual practice a vast “national po- 
lice power” has been created by the Court in con- 
nection with the delegated powers of the Federa) 
Government, although, of course, except where it 
acts as a territorial legislature, there is no blanket 
or federal police power over the constituent States. 
Moreover, through its power to spend federal 
moneys for the “general welfare,” the Court has 
sustained against attack considerable legislation by 
the Federal Government having the effect of “buy- 
ing” its way into the internal affairs of the compo- 
nent States,** as well as engaging the Government 
in vast enterprises seeking to stabilize prices of 
commodities in the interest of a special group of 
citizens, but ostensibly to aid the public in general. 
This observation is not here given by way of criti- 
cism, either of the Congress or the Supreme Court ; 
for the power was ample under the Federal Consti- 
tution according to the precedents. Moreover, dur- 
ing the World War, the powers of the Federal Gov- 
ernment over the States were further expanded 
through sanction of the Supreme Court, in order 
that the full strength of the nation might not be 
impaired for the winning of the war. The limita- 
tion on the War power is by no means clearly de- 
fined at present, with the presumption probably 
being in its favor. Suffice to say that much federal 
legislation can be upheld during war time which 


would meet instant rejection at the hands of the 


23. Cushman, “The National Police Power,” 3 Minnesota Law 
Rev., pp. 289, 381, 452. 

24. Massachusetts v. Mellon (1923), 262 U. S. 447; Burdick, “Fed- 
eral Aid Legislation,” 8 Cornell Law Quarterly, 324; Corwin, “The 


Spending Power of Congress,” 36 Harvard Law Review, 548. 
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Supreme Court in peace time. Finally, by uphold- 
ing the constitutionality of the 18th Amendment 
against the attack of States claiming unconstitu- 
tional invasion of reserved power, the Supreme 
Court has for the time being placed a climax to the 
continual inroads made by Federal Government 
upon States’ rights. Perhaps the Court may feel in 
future that the pendulum has swung too far the 
opposite direction, and will before long turn its 
face against further invasion; but the vast number 
of precedents will serve as large obstacles toward 
the realization of this objective, not to mention 
those wherein the Court has overturned State leg- 
islation, which it has felt, unwarrantably, within 
constitutional meaning, invaded the powers of the 
Federal Government. Signs are not wanting that 
even the Federal Government may, temporarily at 
least, have felt that the urge toward federalism is 
meeting stronger hostility among the electorate and 
in favor of the claims of the States. 


Maintaining Balance of Power in Federalism 


The Supreme Court as the balance wheel in 
the Federal Constitutional State must, in properly 
presented cases, discharge its duty of keeping the 
machinery in smooth, functional order, so that the 
processes of government may proceed unhindered. 
Numerous instances continually present themselves 
where there are attempts made by interested par- 
ties in litigation to challenge the powers of the de- 
partments of government of the Central Govern- 
ment, inter sese, on the one hand, and those between 
the Federal Government and the States, on the 
other. Frequently, the Court has only broad out- 
lines or formulas in the formal Constitution with 
which to settle these issues and to solve the intri- 
cate problems presented. Through its doctrine of 
“political questions” it has imposed upon itself limi- 
tations of judicial review which give wide latitude 
to the executive branch in particular and especially 
where that power is being subjected to court or 
judicial processes, however rigid may be the review 
granted where private rights are infringed by offi- 
cials of government claiming immunity under ex- 
ecutive orders.*® This doctrine of “political ques- 
tions” is also applied, to some extent, where review 
of legislative, as distinct from executive, acts is con- 
cerned. So also, sanctioning conclusive finality to 
the findings of fact of administrative tribunals, re- 
sults in wide powers to officials engaged in carry- 
ing on the affairs of practical government; but un- 
der guise of reviewing so-called questions of “law” or 
“jurisdiction” or “inadequacy of evidence,” devices 
have been employed by means of which the Court 
reserves to itself the last word in controversies 
which the Court may regard as most vital in their 
solution for the welfare of the country.** Giving 
wide latitude to the Senate and House in inquisi- 
torial investigations—a field not yet defined with 
precision—likewise makes possible a considerable 
field of noninterference from judicial review, or from 
unwarranted judicial meddling, which enables the 
government to proceed with its business, cumbrous 
though many of these so-called investigations may 
be. In the adoption of this neutral viewpoint the 
Court may have consciously felt that it was but 

25. Weston, “Political Questions,’’ 38 Harvard Law Review, 296 
Field, “The Doctrine of Political Questions,” 8 Minnesota Law Re 


view, 815. 
26. Dickinson, “Administrative Law in the United States,’’ chs. 3-4 





part of the system of Federal Government, and that 
a “decent respect” for the opinions and activities o 
co-equal powers in government, required such 
policy. Difficulties of enforcement of its judg 
ments or decrees, were it minded to assume juris 
diction of such questions, as well as the questio 
what the real solution should be, likewise wer: 
probably motives in its decision of neutrality. How 
ever this may be, the point is that in evolving these 
various attitudes, the Court really created its ow 
“judicial constitution.” 


Cryptic Constitutional Annexations 


With entire deference to the high quality 
the Court’s decisions, as well as the prestige of its 
personnel, there are a number of glosses to the Con 
stitution,in its formal sense, which have been the 
subject of some criticism by the profession, and 
which have seemed to it to be the product of leger 
demain or “occult” processes. Reference is first 
made to the singular theory of “incorporation” by 
Congress of territories ceded to the United States 
under treaties with foreign powers, before the Fed 
eral Constitution is in all its terms applicable. The 
doctrine had its genesis, as is well known, in the 
Insular Cases,**? and at the time of its formulation 
the Court was profoundly divided in opinion, there 
being powerful dissents, as well as insurgent opin 
ions by Mr. Justice Brown, who differed from both 
the majority and minority viewpoints. The ano- 
malous distinction thus has prevailed that con 
quered territory ceded by treaty is federal territory 
from an international standpoint, but nonetheless 
is not federal territory from the domestic or mu 
nicipal viewpoint; it becomes ‘the latter only when 
Congress “incorporates” the territory by extending 
the Constitution; otherwise, only such parts of the 
Constitution are applicable as fit the “genius” of 
the inhabitants. One may search the formal Con 
stitution in vain for such distinction ; it appears the 
sole creation of majority opinions of the Supreme 
Court of the United States. The recent case of 
Balzac v. Porto Rico* indicates also that the Court 
as constituted today has perhaps qualms of con- 
science over the judicial creation of this doctrine 
of its predecessors. 

There is another development of the “occult” 
that properly belongs here. This is the treatment 
of the conflict between state and federal jurisdic 
tion over industrial injuries arising out of maritime 
employments. In the endeavor to give to harbor 
workers the benefits of workmen’s compensation 
because a large proportion of the injuries sustained 
and death inflicted were accidental, so that a tort 
could not be spelled out against the employer, both 
the States with problems of this character and the 
Federal Government sought to extend State com 
pensation laws to these situations; but in a series 
of decisions, the Court being badly divided in view 
point, the uniform holding was that the general 
maritime law of the United States would be marred 
in its uniformity were such variant State regula- 
tions allowed to be applicable, and that the saving 
clause of the Federal Judicial Code, “saving to 
suitors in all cases a common law remedy where 





27. De Lima v. Bidwell (1901), 182 U. S. 1, and Downes 
Bidwell (1901), 182 U. S. 244, are the forerunners of this doctrin« 
For amplification, cf. Burdick, “law and Custom of the Americar 
Constitution,” sec. 100 

28 258 U. S. 298 
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the common lay as competent to give it,” was 
ikewise inapplicable on the ground that workmen’s 
ompensation, being based upon liability for fault 


nly, was not a common law remedy, in fact was 


inknown to the mmon law in that a commission 
dispensed the remedy in the form of an award.”® 
It is not singular that while this theory of a uni 


a maritime corpus juris, was 
he majority opinion was usually 


form admiralty 
being formulated 


vritten by the same associate justice, who appar- 
ently had pronounced views on the subject and 
vho was also, probably, the best qualified maritime 
urist in the majority group, if not the entire Court. 
Nonetheless, as is the customary judicial develop- 


nd distinctions began to grow 
refinements and subtleties that 


ment, exceptions 
ip, resulting 


taxed prediction, leaving it practically within the 
letermination of the Court alone as to when a “lo- 
cal” matter was present which would not mar the 


rmity” of the admiralty law, or 
fact an injury on land so as to 
ympensation law permissibly ap- 


I 


‘characteristic 
when there was 
make the State 


plicable. The | erful dissents earlier when the 
doctrine was first being enunciated undoubtedly 
played a role in securing this subsequent judicial 
modification \nd later federal legislation relating 
to harbor workers has remedied the situation to 
some degree. But much of the legerdemain doc- 
trine created is still in force 


Expounding the “Equal Protection” and “Due 
Process” Clauses 
All State legislation having constitutional is- 
rauntlet in the 14th Amendment 
nd “equal protection” of law, as 


sues must run 
of “due process 


must federal legislation be measured by “due 
process” of law in the 5th Amendment. These 
clauses possess no definite or precise content either 
of historical background or implicit germinal possi- 
bility. They have only that meaning which 
the Supreme Court justices by majority vote can 
compress into them or can extract from them 
through historical induction and rational interpre- 


nsmute judicial viewpoints of 

und economic experiments over 
into the realm of legalized and constitutionalized 
control of human so 1ety 


tation, and thus 
social and polit 





It is in the judicializa- 
tion of these clauses which are vague, indefinite, 
and general, that the Court will be either praised or 
blamed by public opinion; and it is here also that 
will be found the greater number of dissenting opin- 
ions of the individual justices according as their an- 
tecedent legal training and economic, political, and 
social outlook dictate their judgment. Closely al- 
ied as an auxiliary method of radically affecting 


legal rights and duties will be the invocation of that 


blanket power of the State, the “police power,” 





vhich has beer ttily defined by someone as “the 
power to enact onstitutional legislation.” As 
Mr. Justice Holmes has aptly said of this great 
power, “by means of a phrase (Police Power) we 
may take property, if we do not take too much.” 
29. Beginning wit ern Pac. | Jensen (1917), 244 U. S 
2 and ending, t wit Washington v. W C. Dawson & 
Cc 1924), 264 219 The erosive process begins with Millers’ 
ity Ur B j 2 | S. 59 and has con- 
ed to the preset Cf. Groner Demarcation of Jurisdiction 
State Compensat Federal Compensation, and Admiralty,” 14 
rginia aw 
30 This is ed 1 y | Frankfurter in “Mr 
e Holmes titutior ‘ Harvar Law Review, 121, 
12 4 


Thus the Supreme Court by upholding legislation 
alleged to infringe constitutional inhibitions has 
made wide latitude of the phrases “police power,” 
“due process,” and “equal protection” of law, wher- 
ever these could be invoked, and has as a result 
greatly expanded the content of the formal Consti- 
tution beyond the mere analysis of these terms re- 
garded abstractly, apart from concrete legislation, 
seeking to adapt the Constitution to modern devel- 
opments. Just as the constitutional fathers would 
have been amazed at the stupendous mechanical 
era in which we live, so also their astonishment 
would have been great could they examine the vast 
number of judicial decisions of the Supreme Court 
of the present day revolving around the vague, but 
far-reaching and significant, phrases above dis 
cussed. 


Interpretation of the “Privileges and Immunities” 
Clauses 


A final illustration of the Court’s role of creat- 
ing the real Constitution may be pertinent in con- 
nection with the great problems clustering around 
the “privileges and immunities” of both United 
States citizens and those of the several States. The 
Federal Constitution refers to privileges and im- 
munities of “citizens of the United States” in the 
14th Amendment, forbidding their abridgment by 
the several States; and in Article IV reference is 
made to privileges and immunities of “citizens in 
the several States” with the idea that no State 
should unlawfully discriminate against citizens of 
other States in favor of its own. The gen€rality of 
these phrases is their outstanding characteristic, 
for nowhere in the formal Constitution is there any 
intimation as to their content.** The Court has per- 
formed the invaluable function of clarifying them, 
first by enumerating what the “privilege and im- 
munities” of national citizens are, and secondly 
how far the component States may restrict them con- 
sistently with their own reserved or police powers, 
and lastly, how far each State may grant certain ex 
clusive or favored rights to its own citizens. Only 
a reading of the hundreds of cases construing these 
provisions will inform one as to the various rights 
which citizens of the United States, on the one hand, 
possess, and those which State citizens enjoy, as well 
as the various conflicts between the two govern- 
mental agencies, resulting in refinements, distinc- 
tions, and in fact judicial legislation of the plainest 
type. Moreover, while the 14th Amendment which 
protects against State infringement citizens of the 
United States in their so-called “privileges and im- 
munities,” grants no authority to Congress to 
“create a code of municipal law for the regulation 
of private rights” (Civil Rights Cases, 109 U. S. 3) 
in the component States, nonetheless if it is clearly 
evident that a national citizen has certain “privi- 
leges and immunities,” all action, State, individual, 
or federal, is nugatory which seeks unduly to 
abridge these privileges and immunities. This is 
a sound interpretation, but is only judicially drawn 
from reasoning about the constitutional provisions, 
which again witness to the role that the Court per- 
forms in glossing over the formal Constitution. 





32. Fer excellent discussion, of, D. O. McGovney, “Privileges 
Immunities Clause of the Fourteenth Amendment,” 4 Iowa Law 
ulletin, pp. 219-220; and see also A. J. Lien, “Privileges and Im 
munities of Citizens of the United States,” vol. 54, Columbia Univ 
Studies in History, Economics, and Pub. Law 
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federal laws providing for forfeiture of property 
for infraction of federal law has been so widened 
as to make the subject one of general interest to 
lawyers. 

From the earliest times we have had pro- 
visions of law providing for forfeiture for illegal 
attempts to bring goods into the country without 
complying with our customs requirements both as 
to entry and duty; these applying to both carrying 
vehicles and goods. In the early years all such 
forfeitures were required to be by court action. 
Then there was introduced as to goods the plan of 
“administrative” or summary proceedings applica- 
ble where the appraised value of the violating 
goods did not exceed $100; later in 1844 this limit 
was raised to $500 to apply to both goods and 
vehicle and in 1922 the limit was fixed at $1,000 
appraised value. 

During the period in which the government 
collected much revenue from the manufacture and 
sale of alcoholic liquors there were enacted many 
specially designed laws for the protection of the 
revenue, some of which in certain circumstances 
are yetgn force. 

Without any apparent policy, laws applicable 
to particular products or circumstances and pro- 
viding for forfeiture of the offending goods have 
found their way to enactment, such for example as 
those dealing with the false marking of gold or 
silver, grazing stock on Indian lands, guns in na- 
tional parks, unfair competition by imported goods, 
illegally taken seal skins, halibut, importation of 
Chinese, and usury by national banks, as well as 
a long list of offenses against the navigation laws, 
and special offenses of common carriers. But few 
of these laws produce cases of interest. 

With the passage of the National Prohibition 
Act our federal laws relating to forfeitures of prop- 
erty used in infraction of public statutes took on 
added interest and significance and the whole be- 
came a code of new, numerous, contradictory, and 
conflicting statutes upon which the lawyer almost 
anywhere was likely to be called upon for advice. 

The decisions of our highest courts yet leave 
many questions vitally affecting the administration 
of justice to be determined, while the volume of 
such seizures and new legislation raise problems 
of the gravest character. 

Speaking on June 1, 1930 in Washington, D. 
C., James J. Britt, general counsel of the Prohibi- 
tion Bureau, which Bureau was transferred to the 
Department of Justice on July 1, 1930, cited among 
the “marvelous” accomplishments of federal 
agencies within the past ten years: 

“They have seized and reported for forfeiture 
52,000 automobiles. 

“They have captured and secured the forfeiture 
of 1,400 boats. 

“They have seized and secured the forfeiture 
of other properties for violation of the prohibition 
laws in the amount of $100,000,000.” 
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T is only within recent years that the scope of 











This being in addition to the destruction of 
265,000 illicit distilleries and 10,000,000 gallons of 
unlawful liquors. 

Thus does Mr. Britt “point with pride,” but 
while he does not “view with alarm” he gives the 
other side by showing that 602,000 arrests have 
been made, with 435,000 cases brought to a de- 
termination with 388,000 convictions, $61,000,000 
of fines imposed and 43,000 years of imprisonment 
imposed . 

But returning to forfeitures of property and 
analyzing the single item with respect to motor 
cars, it is observed that the average is 5,200 per 
year or 433 per month, 14 per day or one about 
every 35 minutes through the twenty-four hours 
of every day. 

These seizures were made under no less than 
five statutes: National Prohibition Act, Internal 
Revenue Acts, Customs-Tariff Acts, Narcotic Act, 
Alien Immigration Act, all carrying varying and in 
many instances contradictory provisions as to the 
procedure which might be and was used and as to 
the rights of those claiming the property or an in 
terest therein. 

Forfeiture of Two Kinds 

Forfeiture as applied to seized vehicles is of 
two kinds—summary, being accomplished by seiz- 
ure and advertisement of intention to forfeit, and 
judicial, which is accomplished in court. 

In customs-tariff seizures summary forfeiture 
is allowed by law where the appraised value of the 
seized property is not in excess of $1,000; while 
in internal revenue seizures this appraisal limit is 
$500. In all seizures under the National Prohibi- 
tion Act condemnation must be accomplished by 
court action, and such action may be forced in cus- 
toms and internal revenue cases by the claimant 
giving a bond for costs where the property is within 
the appraisal limits above described. 

In all these thousands of cases of motor car 
seizure some element of violation of liquor laws 
was likely present. The hasty conclusion is that 
proceedings were had under the National Prohibi- 
tion Act, but such is not the case although that act 
makes importation, transportation, and possession, 
except under certain circumstances, offenses against 
it. 

For reasons best known to themselves, some 
years ago the authorities began to forfeit under 
internal revenue acts although such were written 
for another day when revenue and not moral results 
were the object, and, despite the illogic of proceed- 
ings against a vehicle used as a place of deposit 
of an article to avoid the payment of a tax which 
could not be paid, succeeded in getting a decision 
on a narraw factual basis which upheld that view. 
(Ford Coupé case, 272, VU. S. 321.) 

It had been discovered that section 26 of the 
National Prohibition Act gave protection to the 
valid claims of innocent lienholders, while the old 
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revenue statutes, having been written long before 
the days of the motor car and modern commercial 
methods, gave no such protection. 

Most merrily did these seizures proceed until 
May 19, 1930 the Supreme Court in Rich- 
bourg-Davies S. brought the government up 

ith a sharp tur: these words: 

“We are of opinion that under setion 26 it is the duty of 
rohibition officers to arrest any person discovered in the act 

transportation and to seize the transporting vehicle; that 
such arrest and s¢ require the government to proceed for 
rfeiture of the vehicle under section 26. It is unnecessary to 
say whether, if for reason the seizure cannot be made or 
the forfeiture proceeded with, prosecution for any offense com- 
mitted must be had under the National Prohibition Act rather 
than other statutory provisions.” 
ce in the above quotation leaves 
n of our subject yet “high” if 
not “dry,” while application of the first sentence 
ibove quoted is not free from doubt. 

Technically, a customs agent is not a “prohibi- 
tion” officer nor is an immigration agent, though 
in practice seizures have been made under one law 
and prosecutio1 rfeiture carried out under 
inother. 

A motor cat 
or pursued thereo ith 
driver escapes ar 
edly involved. M 
under the Nati 

To add to tl 


The last senter 
a considerable porti 


und on the street or highway 
contraband aboard and the 
Transportation is undoubt- 
forfeiture proceedings be had 
Prohibition Act? 

mnfusion the Supreme Court 


m June 2, 1930, declined to review the case of a 
vessel proceeded against under sec. S77, BS, 3. 
(U. S. C. Title 46, sec. 325) rather than under sec- 
tion 26 of the National Prohibition Act, although 
its offense cleat nvolved unlawful transportation 
of a contraband liquor cargo August Alksne v. 
U. S.) 


The import of intoxicating liquors with- 
out a permit is rly a violation of both the Na- 
tional Prohibiti Act and of the Tariff Act of 1922, 
but seizures have quite uniformly been under the 
Tariff Act where the rights of the claimant of an 
interest in the offending vehicle are protected only 
by the right of peti to the Secretary of the 
Treasury (Sec. 613,618, Tariff Act), whose action 
in denying the petition of an innocent claimant 
may not be reviews (Heller v. Mellon, Court of 
Appeals, D. C. A 1930, Writ denied Supreme 
Court, June 2, 1930.) The Attorney General told 
the Secretary of the Treasury in 1925 that he must 





act personally on these petitions but in practice 
this personal consideration is limited to signing 
letters denying then 

3ut there were no innocent claimants in the 
Alksne case. The court may take a different view 
in custom cases where there are such claimants and 
where transportation is involved as it is in all 
attempts to bring liquors across the border by 
vehicle. Section 26 of the National Prohibition 
(ct protects the interests of the innocent as pointed 


out above 
Section 709 of the Revenue Act of 1928 made 


the provisions the tariff laws applicable to peti- 


tions for remission or mitigation of seizure for 
violation of internal revenue laws, but that phase 
of the subject has been transferred to the Depart- 
ment of Justice and most of these revenue cases 
will likely fade from the picture in view of the 
lecision of the Supreme Court in the Richbourg- 
Davies cast \s to such as are left United States 






























































District Attorneys will have to do a Dr. Jekyll 
and Mr. Hyde act. 
Disposition of Seized Vehicles 

Some five thousand of these seized motor 
vehicles have not been sold but have been taken 
for government use in enforcement activities under 
the act of March 3, 1925, and later amendments 
thereto, which, having been written before the 
birth of the bright idea of using the internal 
revenue statutes, were restricted in their applica- 
tion to only those vessels or vehicles which might 
be seized and forfeited under customs or National 
Prohibition Act, whether by court action or by 
summary process, the latter being restricted to 
customs seizures. 

Now comes the act effective July 1, 1930, trans- 
ferring the Prohibition Bureau to the Department 
of Justice and if Justice shall catch a vehicle which 
its agents would like for their official use, they must 
get it forfeited in court, while customs officials 
may get for such use a thousand dollar vehicle by 
catching and advertising it. Much and many more 
complications. The laws now existing permit the 
transfer of property from one government depart- 
ment to another but under the terms of this law 
Justice may not use a vehicle for enforcement of 
the National Prohibition Act unless it has been 
forfeited in court. May its agents ride in such 
a vehicle on official business unless it has been so 
forfeited? What of the validity or lawfulness of 
an arrest while made traveling in or using a vehicle 
made unlawful for them to so use? 

Other Questions 

In considering these recent cases a number of 
other interesting questions come to mind: 

Did the government by proceeding under an 
inapplicable statute, section 3450, R. S. U. S. made 
itself liable to the holders of valid liens on such 
vehicles, running back six years to the statute of 
limitations? 

Where transportation was involved and a valid 
lien existed and seizure was made under custom 
laws and the vehicle taken for official use after 
summary forfeiture, was that a taking of private 
property without compensation? Was it due 
process of law? Most people regard a thousand 
dollars as a rather substantial value. 

Thus does the “noble experiment” become of 
increasing importance to all lawyers; increasingly 
so to the citizen who is effectively denied due 
process of law by the burden of the necessary ex- 
penses of protecting his rights as compared to the 
value of the property involved in the instant case. 





Movement to Raise Judicial Salaries in Colorado 
HE Colorado Bar Association has reopened its 
campaign to secure an increase in the salaries 

paid Supreme Court and District Court Judges, ac- 
cording to the Denver Post. The special commit- 
tee named to carry on the campaign has just issued 
a circular calling attention of the Bar to the impor- 
tance of the movement and urging members to do 
everything possible to secure popular and legis- 
lative support. The last legislature voted to fix 
the salary of Supreme Court Justices at $9,000 a 
year and that of District Judges at $6,000 a year, 
but Governor Adams vetoed the measure. The 
campaign begins well in advance of the meeting of 
the legislature so as to provide the fullest oppor- 
tunity for public information and discussion. 
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1924-1930 

Six years have passed since that mem- 
orable summer of 1924 when members 
the American Bar Association paid a visit to 
England as guests of the British and Cana 
dian Bars. But these six years have not 
dimmed in any respect the fresh and delight- 
ful recollection of the wonderful hospitality 
extended the visitors not only by their Brit- 
ish Brethren but also by the Bars of Scot- 
land, Ireland and France. They have only 
served to make American lawyers more ea- 
ger to have the opportunity of entertaining 
their former hosts on this side of the water 
and to show, by the warmth of their own 
reception, their appreciation of what was 
done for them and their sense of the broad 
fraternity of the profession. 

Now, happily, the long period of wait- 
ing is over and our guests have arrived. 
They are thrice welcome to our country and 
our hearts and homes. Our wish is that 
every moment of their stay with us may be 
a source of immediate satisfaction and of 
pleasant recollections in future years. They 
do not come as strangers but as old friends, 
renewing delightful associations, and speak- 
ing the same language of devotion to the 
profession and of high ideals for those who 
are chosen to be the Ministers of Justice. 
They come, not as pilgrims to the shrines of 
the Common Law, as did those who went 
to London in 1924, but to the scene of its 
most memorable conquest. And no less in- 
teresting than the antique memorials of the 
system with which England abounds may be 


of 








the evidences of how thoroughly it has 
served the purpose of a great and growing 
nation here, adapting itself, through the 
offices of a capable judiciary, to its many and 
varying needs. 

The program which has been arranged 
for our visitors will give them an opportu- 
nity of seeing a goodly portion of our coun- 
try, visiting many places of historic 
interest and of meeting the members of the 
Bar of a number of our principal cities. Our 
country of course has no place of almost 
complete professional concentration like 
London. No single city can therefore give 
the professional picture and speak so au 
thoritatively as can the British capital. But 
it is the belief and hope of the Association 
that, when our visitors have completed the 
tour which has been planned for them, they 
will know the real American Bar and re 
alize that this lack of concentration is purely 
physical and not spiritual, and does not in 
volve any division as to the aims and ideals 


of 


of the profession. 

An outstanding feature of the program 
is of course their reception and entertain- 
ment at the Annual Meeting of the Ameri- 
can Bar Association at Chicago. There they 
will be welcomed by the Chief Justice in a 
session to be held in the new Civic Opera 
House. No one can doubt that the distin- 
guished spokesman for the American Bar 
will put into winged words the feelings of 
friendship and appreciation which fill its 
members on that fortunate occasion. Other 
addresses and other attentions to our visi- 
tors at the Annual Meeting will merely re- 
peat in a different way the sincerity of the 
welcome which the Chief Justice will extend. 

Our visitors will hear things on this 
memorable visit perhaps more interesting 
than those they see. They will no doubt 
hear that the visit to London in 1924 was 
no mere social incident, but a great and 
fruitful event. Ideals and impressions and 
inspirations brought back from that visit 
have taken root and borne abundant fruit 
in many efforts to improve the administra- 
tion of justice in this country. They have 
also done much to quicken international 
good will. It is the hope of American law- 


yers that the visit of their European breth- 
ren may prove no less significant for pro 
fessional solidarity and for the maintenance 
of peace and lasting friendship among the 
nations. 








EDITORIALS 





IT NEVER CAN HAPPEN AGAIN 

A perfect picture of the early era of an 
unorganized Bar, incapable for that reason 
of dealing jointly and effectively with the 
most important interest of the profession 
and one of the most important interests of 
the public, is presented in Mr. Gavit’s inter- 
‘“Indiana’s Constitution and 
the Bar,” 


esting article o1 
Problem of 
printed in this issue. 

He has gone to the Journal and Debates 
of the Indiana Constitutional Convention of 
1850 and 1851 to find what that body really 
the provision, now embodied in 
the fundamental law of the commonwealth, 
that “every person of good moral character, 
being a voter, shall be entitled to admission 
to practice law in all courts of Justice.” He 
has found the subject discussed, if it can be 
called even that, in the most desultory and 
fragmentary manner in the Convention it- 
self. There is little evidence of professional 


the Admission to 


meant by 


solidarity in defense of a proper policy— 
only occasional individual protests. The 
committee sessions may have gone into the 
matter more fully, but this at least is the im- 
pression that one gets from the Journal and 
Debates. 

However, there is enough, in Mr. 
Gavit’s opinion, to lend support to the infer- 
ence that the Convention did not intend to 
prohibit educational qualifications in addi- 
tion to suffrage and good moral character. 
The truth is, the incomplete record indicates 
that the Convention was not particularly 
definite as to what it really wanted to do. 
However, the general assumption seems to 
have been for many years that the provision 
quoted set a maximum standard, and that 
interpretation, we are told, is “after all the 
one which has in a majority of the decided 
cases been placed upon the section.” 

But even granting this, the question of 

be given the phrase “good 


the meaning ti 
moral character,” remains. On it hinges the 


Indiana Bar Association’s plan for dealing 
with this peculiar situation. Mr. Gavit 


points out that it is a general term and, like 
others used in the Constitution, is one of 
changing content, to be given new meanings 
as the public becomes more enlightened. In 
this connection, the quotation from Justice 
McKenna’s opinion in Weems vs. U. S. (217 
LU. S. 378) to the effect that a clause in the 
ot fastened to the obsolete 


Constitution 








but may acquire meaning as public opinion 
becomes enlightened by humane justice” is 
very apposite. The argument that in this 
day of public intelligence an effort to prac- 
tice law without knowing anything about it 
furnishes evidence of a lack of good moral 
character is entirely satisfying. Such be- 
ing the case, the Indiana Bar’s plan for rea 
sonable regulation in this respect is consti- 
tutional. 

If the picture presented in the Journal 
and Debates of the Convention of 1850 
1851 is that of a number of scattered and 
ineffective professional units, the picture of 
the organized Indiana Bar of today is fortu- 
nately quite different. It is alive to the sit- 
uation and prepared to take action to 
remedy it. Previous efforts to secure legis- 
lation have not been without encourage 
ment. It is now planned to go before the 
next Legislature and press a measure, along 
the lines of that mentioned in the April issue 
of the Journal, which will set up machinery 
to maintain the standards of a learned call- 
ing in the interests of the profession and 
the public alike. 

THE WATCHERS ON THE WALL 

There is a significant paragraph in the 
Third Report of the Special Calendar Com 
mittee of the Appellate Division of the New 
York Supreme Court, illustrating the neces- 
sity of constant vigilance to keep reforms 
already secured as well as to obtain those 
which remain to be achieved. It deals with 
the effort during the last legislature to re- 
peal the statute increasing the fees for liti- 
gation in the Supreme Court. 

Fortunately the profession is better or- 
ganized than ever before to prevent retro 
gressive measures. The American Bar As- 
sociation’s long fight to prevent the impair- 
ment of the efficiency of the Federal Courts 
is an outstanding illustration of the need 
for, and the manifestation of, necessary vigi- 
lance. Judicial Councils, Bar Association 
Committees, and special bodies like the New 
York Committee from whose report we 
quote are today so many watchmen on the 
walls to give warning of the enemy’s ap- 
proach. Had such vigilance been character- 
istic of the Bench and Bar in other days, it 
is safe to say that the courts would today 
be exercising an unchallenged power to con 
trol their own procedure. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


Interstate Commerce Commission’s Finding of Undue Discrimination Against Interstate 
Commerce Necessary for Injunction Against Enforcement of Reduced Intra-State 


Rates—Interest of Shipper to Justify 


Attack on Order of Interstate Commerce 


Commission—Res Judicata and Procedure on Appeal—lInclusion of Whole 
Value of Estate Held by Husband and Wife as Tenants by the Entirety 
in Gross Estate of Decedent for Computing Federal Estate Tax Is Con- 


stitutional—Situs of Intangibles for Tax: 


Effect of 


Treaty Provision on State Law as to Property 


By EpGar Bronson TOLMAN* 


Interstate Commerce — Rate Regulation — Suspen- 
sion of Discriminatory Intrastate Rates 
In the absence of a finding by the Interstate Com- 
merce Commission that a reduction of intrastate freight 
rates fixed by state authority is unduly discriminatory 
against interstate commerce the enforcement of such intra- 
state rates will not be prohibited by injunction. 


Board of Railroad page ag Se v. Great North- 
ern Railway Co., Adv. Op. 553; Sup. Ct. Rep. Vol. 
50, p. 391. 

This opinion disposed of a suit brought by inter- 
state carriers by rail to enjoin the enforcement of 
certain rates on intrastate commerce fixed by the Rail- 
road Commissioners of North Dakota, on the ground 
that the rates fixed cause undue discrimination against 
interstate commerce. The statutory court of three 
judges granted an interlocutory injunction affording 
the relief sought. On appeal by the State Railroad 
Commission and other state officials this was reversed 
by the Supreme Court in an opinion delivered by the 
CHIEF JUSTICE. 

In stating the grounds for the decision the history 
of the intrastate rate question since 1920 was briefly 
reviewed. From this it appeared that the Interstate 
Commerce Commission in August, 1920, authorized a 
general advance in freight rates throughout the country 
in Ex parte 74. The appellees then sought authority 
from the North Dakota Commission to increase intra- 
state class rates to correspond with the interstate rates, 
but the state commission denied the application for 
such authority. A proceeding was then instituted be- 
fore the Interstate Commerce Commission under §13 of 
the Interstate Commerce Commission Act to remove the 
discrimination against interstate commerce arising from 
the lower intrastate rates, and the federal commission 
entered an order requiring the carriers to increase their 
intrastate rates to correspond with the interstate rates. 
But this order was subsequently vacated by the federal 
commission in July, 1922, on application of the state 
commission. The state commission was thus left free 
to exercise its lawful authority over intrastate rates. 

Later, in January, 1925, Congress by Joint Reso- 
lution directed the federal commission to investigate 
the rate structure of common carriers and to make 
such changes and adjustments therein as were found 
necessary. In compliance with this direction the In- 
terstate Commerce Commission instituted a proceeding 
known as Docket No. 17000, “Rate Structure Investi- 
gation,” in which all common carriers subject to the 


*Assisted by James L. Homrrt 


Interstate Commerce Act were made parties. Notice 
was sent to the state regulating commissions, includ- 
ing that of North Dakota. The Railroad Commission 
of the latter State cooperated with the Interstate 
Commerce Commission in the investigation. 

3ut in May, 1925, the North Dakota Commission 
instituted an investigation on its own motion, and in 
1927, before a decision was rendered in Docket No. 
17000, entered an order reducing intrastate class rates 
in that state. The carriers then sought and obtained 
an injunction to restrain the enforcement of the re- 
duced rates until an order could be made in Docket 
No. 17000 or until a proceeding could be had under 
§13 to determine whether the reduced rates were un- 
justly discriminatory against interstate commerce. In 
holding that it was error to grant the injunction sought 
the Court pointed out that there was no claim that the 
rates in question were confiscatory: 

It should be observed at the outset that there is no 
contention on the part of the carriers that the intrastate 
rates fixed by the State Commission are confiscatory. 
There is no challenge of the authority of the State Com- 
mission under the constitution and laws of the State to 
prescribe these rates for intrastate traffic, or of the validity 
or regularity of the proceedings which resulted in the 
order of the State Commission, aside from the alleged 
effect upon interstate commerce. 

The decision in the Minnesota Rate cases was then 
referred to wherein the Court had ruled that there 
was no ground under the Interstate Commerce Act for 
invalidating intrastate rates fixed by the state, in the 
absence of a determination by the Interstate Commerce 
Commission that such rates were discriminatory 
age 1inst interst: ite commerce. 

_ The controlling principle, thus invoked, was derived 
from a consideration of the nature of the question and of 
the inquiry and action required for its solution. The 
inquiry would necessarily relate to technical and intricate 
matters of fact, and the solution of the question would de- 
mand the exercise of sound administrative discretion. The 
accomplishment of the purpose of Congress could not be 
had without the comprehensive study of an expert body 
continuously employed in administrative supervision. Only 
through the action of such a body could there be secured 
the uniformity of ruling upon which appropriate protec- 
tion from unreasonable exactions and unjust discrimina 
tions must depend. 

After reviewing certain cases applying the general 
rule that application should first be made to the Com- 
mission for relief in matters under its jurisdiction 
before seeking relief in the courts, the opinion con- 
tinued : 

The grounds for invoking this principle of preliminary 
resort to the Interstate Commerce Commission are even 
stronger when the effort is made to invalidate intrastate 
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the event that, after full hearing in which the State au- 
thorities may participate, the Interstate Commerce Com- 
mission finds that unjust discrimination is created. Con- 
gress forbids the unjust discrimination through the fixing 
of intrastate rates but entrusts the appropriate enforce- 
ment of its prohibition primarily to its administrative 
agency. 

It is urged that the restraining power of the Court 
is needed to prevent irreparable injury. But, in this class 
of cases, the questions whether there is injury, and what 
the measures shal] be to prevent it, is committed for its 
solution preliminarily to the Interstate Commerce Com- 
mission. 

For these reasons, the order of the District Court is 
reversed and the cause remanded with direction to dis- 
miss the bill of complaint. 

The case was argued by Mr. John E. Benton and 
Mr. James Morris for the appellants and by Mr. R. J. 
Hagman for the appellees. 





Interstate Commerce — Regulation of Rates — In- 
terest of Shipper to Justify Attack on Order of 
Interstate Commerce Commission 

Where the Interstate Commerce Commission orders 
a readjustment of rates to remove undue prejudice and 
preference and the carriers involved acquiesce in the order, 
the competitive advantage enjoyed by certain shippers 
under the old rates gives them no legal interest to attack 
the order in their own independent right. 


Sprunt & Son, Inc. v. United States, Adv. Op. 
395; Sup. Ct. Rep. Vol. 50, p. 315. 

This case involved two suits which were consoli- 
dated and heard by three judges. One suit was 
brought by certain carriers and another by certain in- 
terested shippers, including Alexander Sprunt & Son, 
Inc., for the purpose of enjoining the enforcement of 
an order of the Interstate Commerce Commission. On 
final hearing the suits were dismissed. In this decree 
of dismissal the carriers acquiesced and no appeal was 
taken by them. But certain shippers pursued the ap- 
peal disposed of in this opinion of the Court delivered 
by Mr. Justice BRANDEIS, in which it was concluded 
that the suit brought by the shippers should have been 
dismissed without costs, the matter in controversy hav- 
ing become moot. 

The question chiefly considered in the opinion was 
whether the shippers had any substantive grounds for 
taking the appeal. The order sought to be set aside 
was the result of an investigation made by the Com- 
mission on its own motion as to whether certain rates 
were being lawfully applied by carriers on the ship- 
ment of cotton to ports on the Gulf of Mexico. Cer- 
tain rates known as city-delivery rates were about 3.5 
cents lower per 100 pounds than other rates known 
as ship-side rates. The difference in rates was ap- 
proximately equal to the cost of transporting cotton, 
by dray or switching, from up-town concentrating and 
high density compressing plants in the ports to 
shipside. The difference served to equalize rates as 
between up-town plants and interior plants. In 
1921 and thereafter, warehouses and high-density com- 
pressing plants were located at the water-front, almost 
within reach of the ship’s tackle. From them no local 
transportation was needed, by dray or switching, to 
ship-side. But the lower domestic rates were applied 
on cotton shipped to them, even though for export. 
This practice gave waterfront plants an advantage 
over plants up-town and in the interior. Complaints 
that this created undue prejudice and preference led 
the Commission to investigate the matter and after 
hearing it found that the adjustment of rates was un- 
duly prejudicial to uptown and interior plants. It also 
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found that readjustment should be made so that one 
rate would apply within the usual switching limits, ex- 
cept that export rates should be higher than domestic 
rates by the amount of the wharfage. No particular 
rate adjustment was then specified by the Commission, 
but it stated that equality of treatment might be 
effected by any readjustment which would preserve, 
but not increase, the carriers’ revenues. But upon re- 
opening of the case on petition the Commission found 
that the city-delivery rates should be increased 1 cent 
per 100 pounds, and ship-side rates, exclusive of wharf 
or pier terminal charges equivalent to 2 cents per 
hundred pounds, should be reduced to the basis of 
city-delivery rates, as increased. After the decree 
of the District Court dismissing the suits to set 
aside the order the carrier put into effect the rates 
specified by the Commission. Sprunt & Son, Inc., 
and others interested in water-front plants then 
pursued this appeal. 

They urged that there was no basis for the Com- 
mission’s finding of undue prejudice and preference. 
But the Court thought that they had no standing to 
make such an attack on the order, since there was no 
showing by them that the new rates were unjust or 
unreasonable. 


The appellants contend that there is 
Commission’s finding of undue prejudice and preference. 
We are of opinion that appellants have no standing, in 
their own right, to make this attack. In so far as the 
order directs elimination of the rate differential previously 
existing, it worsened the economic position of the appel- 
lants. It deprived them of an advantage over other com- 
petitors of almost 3.5 cents per hundred pounds. The en- 
joyment of this advantage gave them a distinct interest 
in the proceeding before the Commission under §3 of the 
Interstate Commerce Act. For, their competitive advan- 
tage was threatened. Having this interest, they were 
entitled to intervene in that administrative proceeding. 
And if they did so, they became entitled under §212 of the 
Judicial Code to intervene, as of right, in any suit “where- 
in is involved the validity” of the order entered by the 
Commission. But that interest alone did not give them 
the right to maintain an independent suit, to vacate and 
set aside the order. Such a suit can be brought by a 
shipper only where a right of his own is alleged to have 
been violated by the order. And his independent right 
to relief is no greater where by intervention or other- 
wise he has become a party to the proceeding before the 
Commission or to a suit brought by a carrier. In the 
case at bar, the appellants have no independent right which 
is violated by the order to cease and desist. They are 
entitled as shippers only to reasonable service at reason- 
able rates and without unjust discrimination. If such serv- 
ice and rates are accorded them, they cannot complain of 
the rate or practice enjoyed by their competitors or of 
the retraction of a competitive advantage to which they 
are not otherwise entitled. The advantage which the 
appellants enjoyed under the former tariff was merely an 
incident of, and hence was dependent upon, the right, if 
any, of the carriers to maintain that tariff in force and 
their continuing desire to do so. 

Why the carriers filed the new rate 
in force is no concern of the appellants. If the carriers 
had done so wholly of their own motion, obviously these 
shippers would have had no ground of complaint, before 
any tribunal, unless the new rates were unreasonable or 
unjust. If they were believed by the appellants to be so, 
a complaint before the Commission would be the appro- 
priate remedy. The appellants’ position is legally no dif- 
ferent from what it would have been if the carriers had 
filed the rates freely, pursuant to an informal suggestion 
of the Commission or one of its members; or if the filing 
had been made by carriers voluntarily after complaitt filed 
before the Commission, which had never reached a hearing, 
because the rate structure complained of was thus super 
seded. The carriers who were respondents before the 
Commission filed the new rates, presumably because they 
now desire them. Nothing to the — is shown. So 
far as the carriers are concerned, it is as if the new rates 
had been filed wholly of their own pad and as if there 
had never been a controversy before the Commission. 
Since the appellants’ economic advantage as shippers was 


no basis for the 


structure now 


an incident of the supposed right exercised by the car 
riers, the appellants cannot complain after the carriers 
are satisfied or prefer not to press their right, if any. 
The Court further pointed out that by the : 
tion of the carriers the issue as to the appellants 
has now become moot, because, for all that appears 
the carriers are free to continue to equalize the rates 
even though the Commission’s order be now set aside 

The Court also rejected the appellants’ contention 
that the Commission had no power to increase the local 
rates without a hearing on the reasonableness of th 
old or new rates. Though this was a matter of which 
the carriers might complain, the appellants have nm 
standing to raise question: 

If the carriers had, of their own accord, adopted the 
plan later prescribed by the Commission, appellants could, 
obviously, not be heard to complain of the reasonableness 
of the rate adopted, except in a proceeding before the 
Commission instituted under §§13 and 15 of the Act. For 
reasons which it is unnecessary to detail, the carriers were 
unable to agree upon a plan. They petitioned the Com 
mission for help. In reopening the proceedings, the Com- 
mission notified the parties that one of the issues to be 
decided was “what rates shall be established to comply 
with (its) findings and order.” The carriers have ac 
cepted the rate fixed by the Commission. In prescribing 
the rate, the Commission in no way prejudiced any pre 
existing rights or remedies of the appellants. Any ques- 
tion as to the reasonableness of the level of the rate was 
expressly left open by the Commission. It did not pre 
scribe any rate as the minimum. If appellants are ag 
grieved by the level of the new rates, they still have thei 
remedy before the Commission under §§13 and 15 of the 
Act. 

The case was argued by Mr. John W. Davis and 

Mr. R. Fulbright for the appellants and by Mr. ] 
Stanley Payne for the Interstate Commerce Commis- 
sion and by Mr. Albert L. Reed for the Arkansas 
Cotton Trade Association et al. 


Res Judicata—Procedure on Appeal 


Where suits between the same parties and involving 
the same questions are pending in a state and in a federal 
court having jurisdiction over the matter in controversy 
and a final adjudication is first made therein by the state 
court, the adjudication constitutes a defense of res judicata 
to the suit in the federal court as to all questions which 
were or might have been raised in the latter court. 
so aye v. Public Utilities Commission of Ohio 

. 544; Sup. Ct. Rep. Vol. 50, p. 374 

The appellant here applied to the Ohio Public 
Utilities Commission for a certificate to operate a line 
of motor busses solely in interstate commerce as part 
of a route between Columbus, Ohio, and Huntington, 
West Virginia. The route described in the application 
included a short loop at Portsmouth, Ohio, whereby 
busses would there cross the Ohio River to a village 
in Kentucky and return before proceeding to their 
destination. Certain carriers intervened and protested 
against the granting of the certificate. The Commis 
sion granted the certificate, but excluded the loop at 
Portsmouth, explaining that the loop appeared to be 
merely a device to enable the applicant to carry pas- 
sengers between Portsmouth and other places in Ohio 
by giving the service the appearance of interstate serv 
ice, and to avoid compliance with certain state laws 

The applicant then sued in a federal court to en 
join enforcement of so much of the order as excluded 
the loop at Portsmouth, the sole ground for relief be 
ing that that part of the order constituted an uncon 
stitutional attempt on the part of the state to regulate 
interstate commerce and denied to the applicant the 
rights, privileges and immunities guaranteed by the 
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by law and not by mere consent. We turn 
the grounds on which that jurisdiction 
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The appellant contended further that the jurisdic- 
of the local statute did not 
ng to interstate commerce. But, 
| the meaning of a state statute 


the state court under 


being a quest 


the state court's interpretation thereof was accepted 
controlling. 


The powers of the state court in these particulars are 
questions of local law only. That court resolved them 
against the present contentions, for it both reviewed and 
affirmed the order. And that resolution is in accord with 
its earlier and later rulings. Plainly its solution 
of these questions of local law must be accepied as_con- 
trolling in this Court, as they were in the District Court. 


The appellant urged also that failure of the state 
court to mention expressly the constitutional objec- 
tions which he had raised to the order indicates that 
they were not determined by that court, 


But the argument is not sound. The question of the 
constitutional validity of the order was distinctly presented 
by the appellant's petition and necessarily was resolved 
against him by the judgment affirming the order. Omitting 
to mention that question in the opinion did not eliminate 
it from the case or make the judgment of affirmance any 
the less an adjudication of it. 


Finally, the appellant asserted an objection not 
brought to the attention of the state court and arising 
out of the granting of a certificate to another inter- 
state motor line including a loop at Portsmouth, and 
urged that this point was open to the federal court for 
determination on the merits. 


But the judgment has a broader operation as res 
judicata than is thus suggested. The certificate referred 
to was granted several months before the appellant applied 
for a certificate and he had personal knowledge of it from 
the time it was granted. It was shown upon the records 
the Commission and was easily accessible when the 
hearing was had upon his application. Thus it is a matter 
which, if having the bearing now suggested, could have 
been brought to the attention of the Commission either at 
that hearing or in his request for a rehearing, section 543, 
General Statutes; and, if it was not then given proper 
effect, he could have brought it to the attention of the 
state court and have made the same claim in respect of it 
that is now made in his bill. 

The thing presented for adjudication in the case in 
the state court was the validity of the order, and it was 
incumbent on the appellant to present in support of his 
asserted right of attack every available ground of which he 
had knowledge. He was not at liberty to prosecute that 
right by piecemeal, as by presenting a part only of the 
available grounds and reserving others for another suit, if 
failing in that. ame 

As the ground just described was available but not put 
forward the appellant must abide the rule that a judgment 
upon the merits in one suit is res judicata in another where 
the parties and subject matter are the same, not only as 
respects matters actually presented to sustain or defeat the 
right asserted, but also as respects any other available 
matter which might have been presented to that end. . . 

We think it follows from what has been said that the 
objections taken to the decree below are so unsubstantial 
that the motion to affirm without awaiting oral argument 
should be sustained. 


Mr. Andrew Wilson appeared for the appel- 
and Messrs. Gilbert Bettman and A. R. John- 
Jr. for the appellees. 
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Taxation—Federal Estate Tax—Tenancy by the 
Entirety 

The inclusion of the whole value of property held by 
husband and wife as tenants by the entirety in the gross 
estate of a decedent for the purpose of computing the 
federal estate tax on the decedent’s estate does not render 
the tax a direct tax and therefore invalid without appor- 
tionment; nor is such a tax so arbitrary as to constitute 
a deprivation of property without due process of law, con- 
trary to the Fifth Amendment. 

Tyler v. United States, 
Rep Vol. 50, p. 356 

The opinion here delivered by Mr. Justici 
SUTHERLAND disposed of three cases involving the 
constitutionality of provisions of federal revenue acts 
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imposing an estate tax upon the transfer of property 
held by decedents and their respective spouses as 
tenants by the entirety. Both real and personal prop- 
erty were involved in the cases and the tenancies by the 
entirety had in all cases been created after the enact- 
ment of the applicable statutes. Prior to the creation 
of the tenancies the property had not belonged to the 
spouse who ultimately survived. The local law 
applicable to the tenancies followed the common 
law: the tenants constitute a unit in legal contem- 
plation; neither tenant can dispose of any part of 
his estate with the consent of the other tenant; 
and the whole estate continues in the survivor. 

The statute clearly expresses an intention to in- 

clude in the gross taxable estate all property held by 
tenants by the entirety, except such part as is shown 
to have originally belonged to the tenant other than 
the decedent and never to have belonged to the latter. 
The attack on the provision is based on constitutional 
grounds: first on the contention that by causing the 
entire property to be included in the gross estate a 
direct tax is imposed, invalid because not apportioned. 
Rejecting this, Mr. Justice SUTHERLAND said: 

The contention that, by including in the gross estate 
the value of property held by husband and wife as tenants 
by the entirety, the tax pro tanto becomes a direct tax— 
that is a tax on property—and therefore invalid without 
apportionment, proceeds upon the ag that no right in 
such property is transferred by death, but the survivor re- 
tains only what he already had. Section 201 imposes the 
tax “upon the transfer of the net estate”; and if that sec- 
tion stood alone, the inclusion of such property in the gross 
estate of the decedent probably could not be justified by 
the terms of the statute. But $202 definitely includes the 
property and brings it within the reach of the words im- 
posing the tax; so that a basis for the constitutional chal- 
lenge is present. ‘ 

Death duties rest upon the principle that death is the 

“generating source” from which the authority to impose 
such taxes takes its being, and “it is the ag er to transmit 
or the transmission or receipt of property by death which 
is the subject levied upon by all death duties. 
But mere names and definitions, however important as aids 
to understanding, do not conclude the lawmaker, who is 
free to ignore them and adopt his own. . . . A tax laid 
upon the happening of an event, as distinguished from its 
tangible fruits, is an indirect tax which Congress, in re- 
spect of some events not necessary now to be described 
more definitely, undoubtedly may impose. If the event is 
death and the result which is made the occasion of the tax 
is the bringing into being or the enlargement of property 
rights, and Congress chooses to treat the tax imposed upon 
that result as a death duty, even though, strictly, in the 
absence of an expression of the legislative will, it might 
not thus be denominated, there is nothing in the Constitu 
tion which stands in the way. 

The question here, then, is, not whether there has been, 
in the strict sense of that word, a “transfer” of the prop- 
erty by the death of the decedent, or a receipt of it by right 
of succession, but whether the death has brought into being 
or ripened for the survivor, property rights of such char- 
acter as to make appropriate the imposition of a tax upon 
that result (which Congress may call a transfer tax, a 
death duty or anything else it sees fit), to be measured, in 
whole or in part, by the value of such rights. 

According to the amiable fiction of the common law, 
adhered to in Pennsylvania and Maryland, husband and 
wife are but one person, and the point made is, that by the 
death of one party to this unit no interest in property held 
by them as tenants by the entirety passes to the other. 
This view, when applied to a taxing act, seems quite un- 
substantial. The power of taxation is a fundamental and 
imperious necessity of all government, not to be restricted 
by mere legal fictions. Whether that power has been prop- 
erly exercised in the present instance must be determined 
by the actual results brought about by the death, rather 
than by a consideration of the artificial rules which delimit 
the title, rights and powers of tenants by the entirety at 
common law. , 

Taxation, as it many times has been said, is eminently 
practical, and a practical mind, considering results, would 









have some difficulty in accepting the conclusion that the 
death of one of the tenants in each of these cases did not 
have the effect of passing to the survivor substantial rights, 
in respect of the property, theretofore never enjoyed by such 
survivor. Before the death of the husband (to take the 
Tyler case, No. 428,) the wife had the right to possess and 
use the whole property, but so, also, had her husband; she 
could not dispose of the property except with her husband's 
concurrence; her rights were hedged about at all points by 
the equal rights of her husband. At his death however, 
and because of it, she, for the first time, became ‘entitled to 
exclusive possession, use and enjoyment; she ceased to 
hold the property subject to qualifications imposed by the 
law relating to tenancy by the entirety, and became entitled 
to hold and enjoy it absolutely as her own; and then, and 
then only, she acquired the power, not theretofore pos- 
sessed, of disposing of the property by an exercise of her 
sole will. Thus the death of one of the parties to the 
tenancy became the “generating source” of important and 
definite accessions to the property rights of the other 
These circumstances, together with the fact, the existence 
of which the statute requires, that no part of the property 
originally had belonged to the wife, are sufficient, m our 
opinion, to make valid the inclusion of the property in the 
gross estate which forms the primary base for the meas 
urement of the tax. And in that view the resulting tax 
attributable to such property is plainly indirect. 

The second contention urged against the validity 
of the statute was that it is so arbitrary as to con 
stitute a deprivation of property without due process 
of law contrary to the Fifth Amendment. This con- 
tention was also rejected. As to it the Court said: 

To include in the gross estate, for the purpose of 

measuring the tax, the value of property, no part of which 
originally belonged to one spouse, but which came to the 
tenancy, mediately or immediately, as a pure gift from the 
other, and which, as a consequence of the latter’s death, 
was relieved from restrictions imposed by the law in re- 
spect of tenancy by the entirety so as to produce in the 
survivor the right of sole proprietorship, is obviously 
neither arbitrary nor capricious. The evident and legiti- 
mate aim of Congress was to prevent an avoidance, in 
whole or in part, of the estate tax by this method of dis- 
position during the lifetime of the spouse who owned the 
property, or whose separate funds had been used to procure 
it; and the provision under review is an adjunct of the 
general scheme of taxation of which it is a part, entirely 
apprupriate as a means to that end. 

The cases were argued by Mr. Frank S. Bright 
for petitioners in No. 428, by Mr. Claude R. Branch 
for petitioners in Nos. 546 and 547 and eapealeal in 
No. 428, and by Mr. John S. Sinclair for respondents 
Nos. 546 and 547. 

Taxation—State Inheritance Taxes—Situs of In- 
tangibles for Taxation 

Bonds, promissory notes and credits for cash deposited 
in a bank have their situs for taxation in the state of their 
owner’s domicile, and though the bonds and notes and the 
banks of deposit are physically located in another state, 
the latter is prohibited from imposing inheritance or succes- 
sion taxes on the transfer of the same, under the due 
process clause of the Fourteenth Amendment. 

Baldwin v. Missouri, Adv. Op. 593; Sup. Ct. Rep 
Vol. 50, p. 36. 

The limitation imposed upon the states by the 
Fourteenth Amendment, so far as concerns their 
power to levy taxes upon the transfer of property at 
the death of the owner, discussed in the recent cases 
of Farmer’s Loan and Trust Co. v. Minnesota and 
Safe Deposit & Trust Co. v. Virginia, received further 
consideration in this case. Here the decedent was a 
resident of Illinois, and at the time of her death 
owned certain real estate in Missouri, credits for cash 
on deposit in banks located there, coupon bonds issued 
by the United States, and promissory notes. Most of 
the notes were executed by citizens of Missouri and 
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vere secured by liens upon land situated in that State. 
[his property she left to her son who was also a resi- 
lent of Illinois. Illinois imposed an inheritance tax 
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was properly taxable at place and not otherwhere. 
The bonds and notes, although physically within Mis- 
souri, under our former opinions were choses in action 
with situs at the domicile of the creditor. At that point 
they too passed from the dead to the living and there this 
transfer was actuall ed. As they were not within Mis- 
sourl for taxatior IT] he transfer was not subject 
to her power. 
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Mr. Justice Hotmes expressed his dissent in the 
following opinion: 


Although this decision hardly can be called a surprise 
after Farmers Loan & Trust Co. vy. Minnesota, 280 U, 
204 and Safe Deposit & Trust Ce. v. Virginia, 280 U. 
83, and although I stated my views in those cases, still as 
the term is not over I think it legitimate to add one o 
two reflections to what I have said before. I have not yet 
adequately expressed the more than anxiety that I feel at 
the ever increasing scope given to the Fourteenth Amend- 
ment in cutting down what I believe to be the constitu- 
tional rights of the States. As the decisions now stand I 
see hardly any limit but the sky to the invalidating ot 
aes rights it they happen to strike a majority of this 

Court as for any reason undesirable. I cannot believe that 
the Amendment was intended to give us carte blanche to 
embody our economic or moral beliefs in its prohibitions. 
Yet I can think of no narrower reason that seems to me to 
justify the present and the earlier decisions to which I 
have referred. Of course the words “due process of law” 
if taken in their literal meaning have no application to 
this case; and while it is too late to deny that they have 
been given a much more extended and artificial significa- 
tion, still we ought to remember the great caution shown 
by the Constitution in limiting the power of the States, 
and should be slow to construe the clause in the Fourteenth 
Amendment as committing to the Court, with no guide but 
the Court’s own discretion, the validity of whatever laws 
the States may pass. In this case the bonds, notes and 
bank accounts were within the power and received the pro- 
tection of the State of Missouri; the notes so far as ap- 
pears were within the considerations that I offered in the 
earlier decisions mentioned, so that logically Missouri was 
justified in dems anding a quid pro quo; the practice of 
taxation in such circumstances I think has been ancient 
and widespread, and the tax was warranted by decisions of 
this Court. Liverpool & London & Globe Ins. Co. v. 
Assessors for the Parish of Orleans, 221 U. S. 346, 354, 
355. Wheeler v. Sohmer, 233 U. S. 424. (1 suppose that 
these cases and many others now join Blackstone vy. Miller 
on the /ndex Expurgatorius—but we need an authorita 
tive list.) It seems to me to be exceeding our powers to 
declare such a tax a denial of due process of law. 

And what are the grounds? Simply so far as I can 
see that it is disagreeable to a bondowner to be taxed in 
two places. Very probably it might be good policy to 
restrict taxation to a single place, and perhaps the tech- 
nical conception of domicil may be the best determinant. 
But it seems to me that if that result is to be reached it 
should be reached through understanding among the States, 
by uniform legislation or otherwise, not by evoking a con- 
stitutional prohibition from the void of “due process of law” 
when logic, tradition and authority have united to declare 
the right of the State to lay the now prohibited tax. 


Mr. Justice STONE stated his views as follows: 


I agree with what Mr. Justice Holmes has said, but 
as I concurred, on special grounds, with the result in Farm- 
ers Loan & Trust Company v. Minnesota, 280 U. S. 204 
and Safe Deposit & Trust Company v. Virginia, 280 VU. S. 
83, I would say a word of the application now given to 
those precedents. I do not think that the overturning of 
one conclusion in Blackstone v. Miller by those cases 
should be deemed to carry with it Scottish Union & Na- 
tional Insurance Co. v. Bowland, 196 U. S. 611, Wheeler 
v. Sohmer, 233 U. S. 434, upholding a tax measured by a 
non-resident’s bonds and notes, located within the taxing 
state; Savings Society v. Multnomah County, 169 U. S. 
421, upholding a tax measured by a non-resident’s notes, 
secured by mortgages on land within the taxing state; or 
Bristol v. Washington County, 177 U. S. 133 and Metro- 
politan Life Insurance Co. v. New Orleans, 205, U. S. 395, 
upholding a tax upon intangibles having a “business situs” 
within the taxing state, but owned by a non-resident. 
These cases rest upon principles other than those applied 
in Blackston Miller and are not dependent upon it for 
support. 

It is true that the bonds and notes located in Missouri 
are choses in action, rights in which may be transferred at 
the domicil of the owner as well as in any other state in 
which he may chance to be. But the transfer made there 
is not completely effected without their delivery, which 
ordinarily can be compelled only in Missouri and in ac- 
cordance with its laws. If negotiable, which so far as 
appears some of them were, their transfer by delivery 
within Missouri could defeat the transfer made in Illinois. 
When secured by mortgage on real estate, the transfer of 
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the security, which is an inseparable incident of the chose 
in action, Carpenter v. Longan, 16 Wall. 271, Lipscomb 
Talbott, 243 Mo. 1, 31, may be affected by the recording 
laws, availed of only through the recording facilities where 
the land is located. See Pickett v. Baron, 29 Barb. 644; 
Curtis v. Moore, 152 N. Y. 159, 163. 

These circumstances, I think, are sufficient to give the 
jurisdiction which I thought lacking in Farmers Loan & 
Trust Company v. Minnesota, to tax the transfer in Mis- 
souri, see Hatch v. Reardon, 204 U. S. 152 and Rogers v. 
Hennepin County, 240 U. S. 184; to say nothing of the 
further fact that Missouri laws alone protect the physical 
notes and bonds and the security located there. Apart from 
the question of jurisdiction, that one must pay a tax in 
two places, reaching the same economic interest, with re- 
spect to which he has sought and secured the benefit of the 
laws in both, does not seem to me so oppressive or arbi- 
trary as to infringe constitutional limitations. 

Taxation is a practical matter and if, in the choice of 
the rule we adopt, we may, as the Court has said in Farm- 
ers Loan & Trust Company v. Minnesota give some con- 
sideration to its practical effect, we ought not, I think, to 
overturn long established rules governing the constitutional 
power to tax, without some consideration of the necessity 
and of all consequences of the change. Under the law as 
it has been, no one need subject himself to double taxation 
by keeping his securities in a state different from his 
domicil, or by seeking the protection of its laws for his 
mortgage investments. But it is a practical consideration 
of some moment that taxation becomes increasingly difficult 
if the securities of a non-resident may not be taxed where 
located, and where alone they may be reached, but where 
the courts are not open to the tax gatherers of the domicil. 
See Moore v. Mitchell, No. 79, decided February 24, 1930; 
30 F. (2d) 600, Colorado v. Ilarbeck, 232 N. Y. 71. 

It is said that the present record discloses nothing tend- 
ing to show that the decedent’s personal property had been 
given a business situs in Missouri. The Supreme Court 
of Missouri said: “It is a reasonable inference that the 
cash and notes in such large quantities in Missouri, when 
none of it was held in Illinois, was retained in this state 
for the purpose of investment. They may have established 
a business situs in this state.” 

The burden is not on the state to establish the con- 
stitutionality of its laws, nor are we limited in supporting 
their constitutionality to the reasons assigned by the state 
court. I do not assume, from anything that has been said 
in this or the earlier cases, that constitutional power to 
tax the transfer of notes and bonds at their business situs, 
no longer exists. As this Court has often held, the burden 
rests upon him who assails a statute to establish its uncon- 
stitutionality. Upon this ambiguous record it is for the 
appellant to show that the stock and bonds subjected to the 
tax had no business situs within the taxing jurisdiction. 


The case was argued by Messrs. Harry Car- 
starphen and John Garner for the appellants and 
by Messrs. Stratton Shartel and A. M. Meyer for the 
appellees. 


Conflict of Laws—Treaties—Effect on State Laws 
Relating to Property—Homesteads 

Where a treaty provides that certain aliens may dis- 
pose of their goods and effects (including real estate) by 
testament, donation or otherwise in favor of such persons 
as they shall think proper, conveyance of such property 
must be in accordance with the property law of the coun- 
try wherein the property is located, bearing alike upon 
aliens and citizens. A conveyance of homestead prop- 
erty owned by such an alien is not valid unless joined in 
by the alien’s wife, where the local law relating to home- 
stead property requires that the wife of the owner join 
in the conveyance to make it valid. 


Todok et al. v. Union State Bank of Harvard et 
al, Adv. Op. 566; Sup. Ct. Rep. Vol. 50 p. 363. 

In the opinion in this case, delivered by the Cuiri 
Justice, the Court considered the effect of a pro 
vision of a treaty in force between the United States 
and Norway. The article in question provides that 
“the subjects of the contracting parties in the respec- 
tive states may freely dispose of their goods and 
effects, either by testament, donation or otherwise, in 





favor of such persons as they shall think proper ; an 
their heirs in whatever place they shall reside, sha 
receive the succession even ab intestato, either in per 
son or by their attorney, without having occasion to 
take out letters of naturalization.” 

The question arose here in proceedings to set 
aside a conveyance of homestead property in Nebraska 
which had been made by one Christian Knudson, a 
native and citizen of Norway, by deeds in which his 
wide did not join. He had established a homestead in 
Nebraska, but his wife remained in Norway. The 
Nebraska Supreme Court, construng the local 
statutes, ruled that Knudson’s deeds of conveyance of 
the homestead property were void, so far as the state 
law was concerned without execution by the wife, but 
it took the view that the treaty provision above re 
ferred to enabled Knudson to make a valid conveyance 
despite the local law. Accordingly that Court decreed 
that the conveyance be upheld. 

On certiorari the Supreme Court accepted the 
state court’s construction of the local statutes, and con- 
fining its consideration to the construction to be placed 
upon the treaty provision, reversed the decree. 

Though it finally reached a conclusion different 
from that of the State Court, the Supreme Court con 
ceded that the terms “goods and effects” as used in 
the treaty extend to real estate. 

It was at one time supposed that the phrase “goods and 

effects” in this article did not cover real property, a con- 
struction which was due in some measure to the view that 
the treaties of the United States could not affect the opera- 
tion of the laws of the several States of the Union with 
respect to the inheritance of land. . . . This view of 
the treaty-making power of the United States is not ten 
able. . . . The text of the treaty of 1783 with Sweden 
was in French only, and the French text is therefore con 
trolling. The phrase “goods and effects” is a translation 
of the French expression “fonds et biens.” The French 
word “biens” has a wider significance than the English 
word “goods” (used by the American translator) and em- 
braces real property. Story observed upon this point: 
“The term ‘biens’, in the sense of the civilians and conti- 
nental jurists, comprehends not merely goods and chattels 
as in the common law, but real estate.” C we of Laws, 
chap. 1, sec. 13, note. In a note addressed by the Swedish 
Minister at Washington to the Department of State under 
date of December 12, 1910, in response to an inquiry by 
the Secretary of State of the United States, the Swedish 
Minister stated his understanding that the authorities in 
Sweden had always held that the words “goods and effects” 
in article 6 of the treaty of 1783 include real estate. This 
view has been taken in judicial decisions in this country. 
: We think that it is the correct construction of the 
article of the treaty, applying the fundamental principle 
that treaties should receive a liberal interpretation to give 
effect to their apparent purpose. 

Consideration was then given to the construction 
of the treaty. In this connection the Court pointed 
out that if the treaty overrides the provisions of state 
law relating to homesteads an alien occupies a position 
more favorable than that of a citizen This was 
thought repugnant to the purpose of the treaty, since 
like most other treaties, its purpose seems to be to pre 
vent discrimination against aliens, rather than to afford 
a larger measure of protection to them than is accorded 
citizens, 

Further discussing the effect of the treaty the 
learned CHIEF JUSTICE said: 

It is not to be supposed that the treaty intended to 
secure the right of disposition in any manner whatever 
regardless of reasonable regulations in accordance with the 
property law of the country of location, bearing upon 
aliens and citizens alike. For example, conveyances of 
land would still be subject to non-discriminatory provisions 
as to form or recording. Nor can the right to “dispose” 
secured by the treaty, be deemed to give a wholly unre 
stricted right to the alien to acquire property, without re 


(Continued on page 585 
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W ashington Letter 


Washington, Aug. &. 
HE United States Senate adjourned on July 


21, 1930, after ratifying the London Naval 


Treaty by a vote of 58 to 9. Including the 
Senators paired against the Treaty, the total re- 
rded against ification was fourteen. The 
special session of Senate convened July 7, 1930. 
No legislation was passed at this special Session 


if the Senate and all proposed legislation of the 71st 
Congress retains the status reached on the day of 
nal adjournment, July 3, 1930 
The total laws passed at the first and second 
927, whereas the total number of 
bills and resolutions introduced numbered 19,384. 
Included in the vhich became laws were five 
ension bills containing 2,512 House Bills and 907 
} 


sessions were 


Senate Bills The Senate Committees made 1,163 
eports, while the House Committees made 1,935 
eports. 

Only seven measures were disapproved by 
President Hoover ho vetoed four and failed to 
ign three after Congress adjourned. One of the 


ills vetoed, proposil increased pensions for Span- 
sh-American War Veterans, was passed over the 
eto 

The following measures, of interest to the 
Vlembers of the American Bar Association, became 

vs at the present Session of Congress: 

H. R. 5266 (Public Law No. 287). Amending 

Section 649 of the Revised Statutes (Section 773. 


litle 28, U. S. ¢ und providing that issues of 


~~, 


fact in civil cases in any District Court may be 
ried and determined by the Court, without the in- 
ervention of a jury, whenever the parties, or their 


ttorneys of recot agree to waive a jury by a 


tipulation in writing filed with the clerk or by an 


I 






oral stipulation made in open court and entered on 
the record. 

H. R. 977 (Public Law No. 337). An act estab- 
lishing under the jurisdiction of the Department of 
Justice, a division of the Bureau of Investigation 
to be known as the Division of Identification and 
Information. 

H. R. 972 (Public Law No. 356). An act re- 
lating to the revision and printing of the index to 
the Federal Statutes. 

H. R. 696 (Public Law No. 373). An act to 
amend section 118 of the Judicial Code to provide 
for the appointment of law clerks to United States 
Circuit Judges. 

S. 4657 (Public Law No. 527). To amend Sec- 
tions 17 and 27 of the general leasing act of Febru- 
ary 25, 1920 (41 Stat. 437, U. S. C. title 30, sec. 
226) as amended. This act authorizes the Secre- 
tary of the Interior, for the purpose of conserving 
the natural resources of any single oil or gas pool 
or field to approve agreement for the unit develop- 
ment and operation of such oil or gas pool or field. 
(See Congressional Record July 3, 1930, Page 
12868. ) 

S. 4015 (Public Law No. 245). An act to 
provide for plant patents. 

H. R. 8574 (Public Law No. 273). An act 
transferring the Prohibition Unit from the Treas- 
ury Department to the Department of Justice. 
Senate Calendar 


The following measures of interest to the 
American Bar Association are pending on the 
Calendar of the United States Senate: 

S. Res. 245. Introduced by Mr. Norris. Reso- 
lution providing for the appointment of a commit- 
tee to inquire into the failure of the Speaker of the 
House of Representatives to take some action on S. 
J. Res. 3, relating to the commencement of the 
terms of President, Vice-President, and Members 
of Congress. 

S. 1916. Introduced by Mr. Norris. A bill to 
amend sec. 1025 of the Revised Statutes of the 
United States so as to permit the attendance of 
clerks or stenographers before grand juries during 
the taking of testimony. Mr. Waterman from the 
Committee on the Judiciary submitted a report, No. 
677, without amendment. 

S. 2497. Introduced by Mr. Shipstead. A bill 
to amend the Judicial Code, and to define and limit 
the jurisdiction of courts sitting in equity, and for 
other purposes. This bill is known as the “Ship- 
stead anti-injunction bill” and was reported ad- 
versely to the Senate on June 9, 1930, by Mr. Stei- 
wer from the Committee on the Judiciary. Mr. 
Norris, on June 20th, submitted a minority report 
(Report No. 1060 and part 2). 

S. 4357. Introduced by Mr. Norris. A bill to 
limit the jurisdiction of District Courts of the 
United States, by taking away jurisdiction based 
on diversity of citizenship. This was reported 
favorably on May 20, 1930, by Senator Norris from 
the Committee on the Judiciary without amend- 
ment. (Report No. 691). 

H. R. 699. An act to prevent fraud, deception, 
or improper practice in connection with business 
before the United States Patent Office, and for 
other purposes. Mr. Waterman, from the Commit- 
tee on Patents, submitted a report, No. 626, with 
amendments to the bill, on May 8, 1930. 

H. R. 10198. An act to repeal obsolete statutes 
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and to improve the United States Code. This bill 
was reported, July 3, 1930, with amendments by 
Mr. Hastings, from the Committee on the Judiciary. 
(Report No. 1162). 

H. R. 10288. An act to regulate the transpor- 
tation of persons in interstate and foreign com- 
merce by motor carriers operating on the public 
highways. This was reported on May 23, 1930 to 
the Senate by Mr. Couzens from the Committee on 
Interstate Commerce, with amendments. (Report 
No. 720.) Unfinished business on the Calendar. 

H. R. 10341. An act to amend sec. 335 of the 
Criminal Code, defining petty offenses. This bill 
was reported July 3, 1930, without amendment by 
Mr. Hastings from the Committee on the Judiciary. 
(Report No. 1161). 

H. R. 12056. An act providing for the waiver 
of trial by jury in the District Courts of the United 
States. This bill was reported July 3, 1930, by Mr. 
Hastings from the Committee on the Judiciary, 
without amendment. (Report No. 1163). 

(The last two measures were measures recom- 
mended by the National Commission on Law Ob- 
servance and Enforcement). 


House Calendar 


the 
the 


The following measures of interest to 
American Bar Association are pending on 
Calender of the House of Representatives: 

H. R. 23. Introduced by Mr. Montague. A 
bill to amend the Judicial Code by adding a new 
section, to be No. 274D. This is the Declaratory 
Judgments bill, which was reported to the House 
December 21, 1929. (Report No. 94). 

H. R. 12549. Introduced by Mr. Vestal. A 
bill to amend and consolidate the acts respecting 
copyright and to permit the United States to enter 
the International Copyright Union. (Report No. 


2016). 
In Conference Between the Two Houses 


H. R. 980. To make the United States a party 
defendant in certain cases for the removal of gov- 
ernment liens. This measure was sent to confer- 
ence on June 11, 1930. The conferees on the part 
of the Senate are Messrs. Waterman, Gillett and 
Walsh of Montana. The conferees on the part of 
the House are Messrs. Graham, Hickey and Sum- 
ners. 

Senate Judiciary Committee 


interest to the 
pending before the 


The following measures of 
American Bar Association are 
Senate Judiciary Committee: 

S. J. Res. 162. Requiring unanimous decision 
of the Supreme Court in order to declare an act of 
Congress unconstitutional. No action has been 
taken on the measure. 

S. 95. To authorize appointment of stenograph- 
ers in courts of the United States. A hearing was 
had on this measure June 2, 1930, in conjunction 
with S. 2750, introduced by Mr. Robinson of Indi- 
ana, and H. R. 7587, which passed the House on 
January 22, 1930. 

S. 96. To further administration of justice in 
Federal Courts, making decisions of highest courts 
of the State binding upon Federal Courts as to the 
common law of such state. No action has been 
taken on the bill. 

S. 374. To amend practice and procedure in 
Federal Courts relating to comment on credibility 





of witnesses and charge to the jury. No action has 
been taken on the bill. 

S. 2110. Exempting newspaper men from testi 
fying with respect to the sources of certain confi- 
dential information. No action has been taken by 
the Committee. 

S. 2175. Exempting newspaper men from 
testifying with respect to the sources of certain 
confidential information. No action has been taken 
by the committee. 

S. 2501. To amend the Judicial Code by ad 
ding a new section, to be numbered 274D, provid 
ing for declaratory decrees. No action has been 
taken by the Committee on this bill. The House 
bill of a similar nature is on the House Calendar. 
(H. R. 23). 

S. 3085. Introduced by Mr. Wagner. To amend 
sec. 24 of the Judicial Code as amended, with re 
spect to the jurisdiction of the District Courts of 
the United States over suits brought by or against 
public utility corporations. This bill was reterred 
to a sub-committee consisting of Messrs. Steiwer, 
Blaine and Ashurst on February 5, 1930. 

S. 3456. To amend an Act approved March 3, 
1911, relating to the judiciary for the purpose of 
extending the jurisdiction of receivers appointed by 
District Courts. This bill was referred to a sub- 
committee consisting of Messrs. Borah, Hastings 
and Dill on April 11, 1930. 

S. 3457. To amend an act approved March 3 
1911, relating to the judiciary for the purpose of 
fixing the time and manner of filing claims in suits 
in equity in courts of the United States. This bill 
was referred to a sub-committee consisting of 
Messrs. Borah, Hastings and Dill, on April 11, 
1930. 

S. 3458. To amend an act approved March 3, 
1911, relating to the judiciary for the purpose of 
enabling receivers to sue in district courts of the 
United States other than those of their appoint 
ment. This bill was referred to a sub-committee 
consisting of Messrs. Borah, Hastings, and Dill, on 
April 11, 1930. 

S. 3459. To amend the bankruptcy law, re de- 
termination of involuntary bankruptcy by Federal 
Courts in equity actions. This bill was referred to 
a sub-committee consisting of Messrs. Borah, Hast 
ings and Dill on April 11, 1930. 

S. 4573. To give the Supreme Court of the 
United States authority to make and publish rules 
in common-law actions. No action was taken by 
the Committee. 


House Judiciary Committee 


The following measures of interest to the 
American Bar Association are pending before the 
House Judiciary Committee: 

H. R. 13. To authorize the registration of 
judgments, decrees, and orders rendered by any 
court of record, of any State or of the United States 
in any other such court of record, and to prescribe 
the effect thereof. No action has been taken on 
the bill. 

The following bills relate to the amendment 
of the Judicial Code to limit the jurisdiction of the 
District Courts to pass on utility questions: 

H. R. 132. Referred to a sub-committee 
which Mr. Michener is chairman. 

H. R. 161. Referred to a 
which Mr. Michener is chairman 


sub-committee 
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H. R. 9185. Referred to a sub-committee of 

hich Mr. Michener is chairman 

H. R. 9501 eferred to a sub-committee of 

hich Mr. Michener is chairman. 

H. R. 9228 taken on this bill. 

The following bills relate to amendments to 

the Bankruptcy law and were referred to a sum- 

mmittee of whicl Ir. Michener was chairman. 

Hearings were hel n the measures on April 11, 

, 930: H. R. 999 R. 9998, H. R. 9999, H. R. 
OOOU., 

The bill H. R. 10252, amending the Bankruptcy 
| to include boarding-house keepers, was not 
: cted upon by the Committee. 

“a H. R. 5413. Providing for a trial by jury for 
ts constituting contempt of court. No action has 
een taken on the measure 

s H. R. 5702 end the first paragraph of 
ec. 41 of the ( f Laws of the United States 

America, increasing the jurisdictional amount 

from $3,000 to $10,000. No action has been taken 
a the bill 
| H. R. 7510 amend section 177 of the 
udicial Code, so that in an action against the 
nited States to re er a liquidated debt a judg- 
ment for the claimant shall include interest at 6 
per centum from t time the debt was due and 
' payable and 11 ther judgments against the 
" United States n element in the damages 
awarded, if nec fully mpensate the 
laimant All ju ents to bear interest at the 
rate of 4% until | ment The bill was referred 
» the Attorney General January 28, 1930 
S. 90. An t relating to par This bill 
akes a pardon effective as of the date of delivery 
» the indin idual thereon. The House Com- 
mittee referred to the Att ey General on 
April 26, 1930, rec: g a communication from him 
7 May 14tl No further action was taken on the 
; ill. 
S. 1645. Ars o amend Sec. 876 of the Re- 
; ised Statutes [This bill authorizes the issuance 
4 a subpoena, with the permission of the court, to 
compel the attendance of witnesses in a civil case, 
| residing beyond one hundred miles. The bill was 


referred to a sul nittee of which Mr. Dver is 
chairman. 
Miscellaneous 
H. R. 3941 Che bill to provide a code of In- 


surance law District of Columbia, is still 


pending befor > sub-committee on Insurance 
ind Banking of the Committee on the District of 
Columbia, House of Representatives 

H. R. 10165 [The bill to reduce international 

uble taxatio1 pending before the House Ways 

nd Means Committee 

S. J. Res. 3. The Resolu viding for a 
hange of date of inauguration of the President, 
Vice-President, et is pending before the House 
Committee on t Election of President, Vice- 
President 1 ntatives in Congress. 





Under yf a provision of the Second 


Deficiency Act of 1930, Public No. 519, nine mem- 
bers of the local bar of the District of Columbia, 
é were appointed | he District Supreme Court in 





General Term to study procedure of courts in other 
jurisdictions with the view of expediting the work 
of the local tribunals. The commission is directed 
to study and report to the court upon the procedure 


of courts in other jurisdictions in maintaining trial 











dockets, calling cases for trial, and such other mat- 
ters as relate to the dispatch of business of the 
courts. The members serve without compensation, 
but have an allowance for actual expenses. 

S. 3033. The bill relating to “sales and con- 
tracts to sell in Interstate and foreign commerce,” 
introduced in the Senate by Senator Wagner, is 
pending before the Senate Committee on Interstate 
Commerce. A similar bill, introduced in the House 
of Representatives (H. R. 10671 )is pending before 
the House Committee on Interstate and Foreign 
Commerce. 

The report of the Standing Committee on 
Communications of the Bar Association, was filed 
July 21st, with the Federal Radio Commission. 
Upon its receipt, the Acting Chairman of the Com- 
mission, Harold A. Lafount, referred it to the legal 
division for study and report. He said it would be 
considered by the full Commission when it recon- 
venes in September. 

H. R. 3830. Introduced by Mr. White of 
Maine, relating to the carriage of goods by sea, 
which embraces The Hague Rules, is pending be 
fore the Committee on Merchant Marine and Fish- 
eries of the House of Representatives. Hearings 
have been held before the Committee on the bill 


Review of Recent Supreme Court Decisions 

(Continued from page 582) 
gard to reasonable requirements relating to particular kinds 
of property and imposed upon both aliens and citizens 
without discrimination. When Knudson selected 
the homestead, he sought the advantages of the provisions 
of the local law as to homesteads, and he could not prop- 
erly obtain the benefits of these provisions without accept- 
ing the property with the quality which the law attached 
to it. If he had not been entitled to establish the home- 
stead, and thus his acquisition lay outside of the homestead 
law, it would be clear that the statutory provision against 
disposition of the homestead would have no application and 
there would have been no occasion for the Supreme Court 
of the State to cite the provisions of the treaty in order to 
strike down the prohibition against conveying the property. 
We are unable to see that anything in the treaty, which 
was continued in force with Norway, gave Knudson the 
right to establish a homestead and then hold it free from 
the restrictions which governed it as a homestead, restric- 
tions which operated upon every citizen of Nebraska who 
owned a homestead. 

Our conclusion is that the treaty did not invalidate the 
provisions of the Nebraska statute as applied to the present 
case in relation to the disposition of the land considered as 
homestead property. 

The case was argued by Mr. Frank E. 
for the petitioners and by Mr. Walter D. 
the respondents. 





Edgerton 
James for 





Government to Investigate Bankruptcy Conditions 
Throughout Nation 

HE daily newspapers of July 3lst carried the 

announcement that President Hoover had au- 
thorized the Attorney-General to undertake an ex- 
haustive investigation into the whole question of 
bankruptcy law and practice. “It will be,” the 
statement continued, “a most extensive and vigor- 
ous investigation. The work will be under the di- 
rection of the Solicitor General and he will be as- 
sisted by the Department of Commerce. The losses 
through bankruptcy in the past five years exceed 


three billion dollars and are now averaging 750 
million dollars per annum. The purpose of the 


investigation is, of course, to propose to Congress 
some essential reforms in the bankruptcy law and 
practice.” 













THE LAWYER TODAY 


Difficulties of Generalization as to the Lawyer’s Place—Mistaken Ideas Which We Form 
of the Past—-Social and Economic Trends Which Lawyers Have Been Surmount- 
ing—The Lawyer in the New Economic Era—His Invaluable Service— 

Changes as to Which Bar Has Some Responsibility* 


$y WILLIAM L. RANSOM 
Member of the New York Bar 


EORGE SANTAYANA has said something to 

the effect that ‘““Nothing requires greater hero- 

ism than to see one’s own equation written out.” 
This Federation has shown that kind of courage in 
selecting the topic for this afternoon’s discussion.’ It 
leads me to believe that you have realized that eco- 
nomic, industrial and social changes have been and are 
taking place which vitally affect us all, in our daily 
work as lawyers, and that the Bar needs to face the 
realities of those changes and to see in what resultant 
terms of plus and minus our own equation must be 
put down. 

The distinguished jurists who have preceded ne 
have demonstrated that our professional work is carried 
on in the presence of what Mr. Gladstone, in a speech 
in Parliament, so resoundingly called “those great 
social forces which move on in their might and 
majesty, and which the tumult of our debates does not 
for a moment impede or disturb.” 

We do not expect to “impede or disturb’ here 
today “those great social forces,’’ but we may hope 
to advance to some extent our quest for the facts; 
and I am sure that the spirit of this Federation and 
its membership is reflected in the old lines which 
counselled us to 

“Cease to lament for that which thou can’st not help, 
And study help for that which thou lament’st.”’ 

What is taking place as to the practice of law and 
as to the lawyer? Is it safe or sound to try to gen- 
eralize on such a matter, as your announced subject 
invited your speakers to do? I confess to some hesi- 
tation, and I am not in agreement with some of the 
generalizations which have been made. Here is a 
profession made up of many thousands of lawyers of 
all sorts and circumstances, engaged in all kinds of 
tasks, practising under all manner of conditions— 
lawyers practising law for all sorts of reasons and in 
all sorts of ways—lawyers good and bad, trained and 
untrained, careful and careless, successful and unsuc- 
cessful. Are we warranted in venturing generaliza- 
tions, and in trying to pick out clear tendencies or 
trends? 


The Difficulties of Generalization as 
Lawyer's Place 


to the 


Any attempt at diagnosis is of course far different 
from what it was when the lawyers were virtually all 


*Address delivered before the Fifth Annual Meeting of the Federa- 
tion of Bar Associations of Western New York, at Buffalo on June 28, 
1930. 

1. The topic of the discussion was “The Place of the Legal Pro- 
fession in the Light of Changing Economic and Social Conditions” 

From the Bench: Hon. Charles B. Sears, Presiding Justice, Appel- 
late Division, Fourth Department 

From the Field of Legal Education: Hon. | 
Dean, University of Colorado Law School, Denver, 

From the Bar: Hon. William L. Ransom, New 


Tames Grafton Rogers, 
Colo 
York City 


engaged in a forensic general practice and were few 
in number—the number in New York, as I recall it, 
was once limited by law to four. When I try to ap- 
praise the facts as to the lawyer’s place today, I some 
times feel that it is rash to venture general observa 
tions or pronounced conclusions as to the lawyers in 
even a single locality, and still more venturesome to 
deal with our diversified profession as a whole. It is 
common experience that the inferences which even a 
disinterested analyst draws from selected facts or 
{from personal experience often lose their verity if 
marshalled as conclusions of general application; and 
we as lawyers cannot be sure of our disinterestedness 
or our ability to see clearly the whole picture. We 
may feel confident we discern definite tendencies or 
trends at work, affecting the lawyer’s place in the com- 
plex life of today; but we need to take into account 
that, as Professor Robert Livingston Schuyler has 
recently said :* 

“The student of history should realize that ‘trends’ and 
‘tendencies’ in history are generalizations, based necessarily 
upon a selection of facts, and that a different selection would 
often support a different generalization.” 

Practically everything I bring forward today for 
your consideration may run counter to facts within the 
knowledge of some or all of you. I am aware that | 
give little support to a pessimistic view of the present 
or the future of the American lawyer, and some 
analysts seem to feel that a gloomy picture glorifies 
their own agitations for change. You may not think 
that the tendencies I shall try to describe are typical 
at all. I shall not feel badly at all if you dissent from 
my analysis, as a whole or in part, provided you are 
provoked into thinking the matter out for yourselves. 
Ideas of the Past which We Form in the Present 

One of the inherent difficulties in gauging the 
present tendencies in our profession seems to me to be 
the absence of a comparable understanding of the 
actual conditions during, let us say, the first one hun 
dred years of history under the Constitution. Some 
times we sense a feeling that almost everything seems 
complex, casual, confused and shifting now, but that 
everything then must have been simple, logical and 
on firm footing. No such generalization is possibly 
warranted; it would be too much influenced by the 
ideas of the past which we form in the present. As 
Mr. John Buchan, in his recent Rede Lecture* at Cam- 
bridge University on “The Causal and the Casual in 
History,” trenchantly quoted from Sainte Beuve: 

“History seen from a distance undergoes a strange meta 
morphosis ; it produces the illusion—most dangerous of all—that 
it is logical. The perversities, the follies, the thousand queer 
2. Political Science Quarterly; Academy of Political Science, June 


1930; page 278 


Cambridge University Press, 1929 
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idents which compose it, all 


ty Sich 


these disappear. Every accident 
mes a necess history 1s tar too 


logical to be true.’ 
So as to the history of the legal profession; we 
visualize the c which the road 
)fession has come; we lose sight of 
incertainty, popular antipathy and 
predecessors emerged. There 
disturbed about our profes- 
apparent instability or 
as to its present trends, as compared with those 
an earlier day umes \dams has recently 
escribed the conditions of practice confronting mem- 
bers of “the Adams family” in successive generations, 
nd the narrative I room for 
uubt that change has taken place and that, contrary 
to the downcast 1 sometimes expressed by those 
who have not worked out a balanced historical perspec- 
tive, change has lifted the legal profession in public 
esteem. If time permitted and such a demonstration 
were really pertinent to the present discussion, it could 
readily be shown, | think, that never in the history of 
this country has the work of the legal profession as 
a whole been as and indispensable; never has 
and economic and social 
has it enjoyed so large a meas- 


lo not ynditions beset 
long which the pr 
the conditions of 
strust from whicl 
little ground for ing 
m on any gt con- 
1s10n 


lruslow 


those times leaves no 


rested on as sour stable 
foundations ; | 


and neve! 
ure of real public « dence and cooperation. 


The Puritan or Colonial Concept of the Lawyer 
Has Passed 


r situation in its present tense and 
fairly as a whole, it seems to me 
led the Puritan or colonial con- 
his place in the community has 
Gone are the en- 
described in the “History of 
\lbert J. Beveridge in his 
hn Marshall.” The economic 
ind social conditions of those days have passed with 
the methods of manufacture and merchandising, trans- 
portation and community life, which prevailed when 
theology was fore among the sciences and contro- 
versial spirit was rampant in our communities. Some 
of the early lawyers stand out as fine figures in Ameri- 
can history, but a whole was de- 
spised, evidently w reason, and there could 
be no ground for wishing a return of either the ethical 
standards or the economic conditions which prevailed 
n the profession in those earlier days 
In an address which some of you heard me deliver 
before the Cornell liversity College of Law in 1923,4 
analyzed in more detail than time will permit this 
\merican life and lustry® along lines affecting our 
ifternoon the characteristic changes taking place in 
profession. My funct seems rather to sum- 
marize from the point of view of the Bar, and perhaps 
supplement little, wha said by 
ludge Sears and Dean Rogers 


Looking at ou 
trying to envisage 
that what may be cal 
cept of the lawyet ind 
largely, if not wholly, 
vironments of practice 
the Adams family’ 
monumental “Life of ] 


disappeared 


heir profession as 


some 


on today 
t has been so ably 


Changes Directly Affecting the Lawyer 


these 
as follows: 


I venture to summarize some phases of 


changed relationships and points of view 

4 “The nging P SS101 < f id ss, delivered at 
Ithaca, N. Y., October 13, 192 rnell Law Quarter! 1. IX, No. 1, 
lecember, ‘ Amer t ciation irnal, ol. X, Na 2 
Pabeen : 


5 
Hunt 
“Social Changes 


“Commerce 
lept. of Comm 
“Hand 


ibor ) 


Year 


(1) Changes in the amount and kind of prepara- 
tory training and legal education requisite for the 
practice of law, and changes in the lawyers’ point of 
view as to the extent of the training and education of 
candidates for admission to the ranks of the Bar ;* 

(2) Changes in the organization of the lawyers’ 
offices and in the methods of dispatch of business ;' 

(3) Changes in the standards of the profession, 
through the creation and enforcement, by and within 
the profession itself, of canons of ethics, which crystal- 
lize and make concrete the ever advancing standards 
of the profession ; 

(4) Changes in the lawyer’s relationship to his 
community and to political life; and 
Changes in the lawyer’s relationship and 
nature of his service to his clients, and in his attitude 
towards those with whom his client deals and towards 
the development of the law itself. 


(5) 


Social and Economic Trends which the Lawyers 
Have Been Surmounting 


Directing my remarks for a few moments to the 
latter two of these phases of change, | submit for 
consideration : 

1. We have had in America, for many years, an 
extensive interchange of population between city and 
country, with the predominant trend a drift from the 
country to the cities, and from the villages and smaller 
cities to the larger cities. That tendency has been very 
marked during the past decade, and is so today, as 
shown by the Census figures, recently published.* In 
1928, for example, some 1,960,000 persons left the 
farms to live in cities, and some 1,362,000 moved into 
the country from the towns. In the face of this re- 
adjustment and this urban drift, what we may call the 
country lawyers, the lawyers in the smaller cities and 
the larger villages, seem fully to have held their own 
and moved forward with the advancing standards of 
life in those communities. Such a statement does not 
and could not apply universally, but the position and the 
economic condition of the lawyers outside the largest 
cities seem generally a good deal improved, particu- 
larly during the past decade. 


Increase in the Number of Lawyers 


2. We are experiencing, in recent years, an enor- 
mous increase in the number of lawyers in the United 
States, quite out of proportion to the increase in 
population. Dean Rogers has given you some of the 
significant figures. The number of lawyers in propor- 
tion to population is vastly higher in this country than 
elsewhere in the world. Nevertheless, the profession 
seems to have made headway, in public estimate of 
its usefulness and in the economic rewards. The 
standards of professional compensation have been 
raised, in dollars and in purchasing power, during the 
past twenty years, and the lawyer has generally gained 
in economic independence. 

It is true that, like other vocations in America, 
the legal profession suffers from its abundance—the 
problem of utilizing still more fully its surplus ener- 
gies and abilities. Half of the American farms and 
farmers could raise ail the farm produce we really 
use; half the coal miners could mine our coal require- 


6. Report of Carnegie Foundation 
Law Schools in the United States (1929). 

7. See, also, “The Law’s Delays—Causes and Remedies,” by W 
L. Ransom. Proceedings of the Academy of Political Science in the 
City of New York. Vol. X, Number 3, page 487; july, 1923. “The 
layman’s Demand for Improved Judicial Machinery,’ by W. L. Ran 
The Annals of the American Academy of Political Social 
x page 132; September, 1917. 


on Legal Education and the 


som. and 
Science. Vol, LXXITI 
. See note < 
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ments; much less than our total number of lawyers 
could perform effectively all of the professional serv- 
ice now utilized, and stil the number In the 
face of all this, there are fewer evidences of a feeling 
that lawyers are parasites, the wnpression grows 
that the present-day lawyer ear) 
industries he serves. 

3. We have had, for many a marked in 
crease in the size of corporate and business units, and 
consequently a tendency to decrease in the total num 
ber of substantial clients. We have had, during about 
the same period, great decrease in the quantity of 
some kinds of law business, particularly litigated busi- 
ness; and agriculture, as perhaps the basic industry 
of the country, once prolific in the volume of law busi- 
ness to which it gave rise, has to a large extent ceased 
to produce a large volume of litigated business. 
“Line-fence” law suits are no longer leading sources 
of professional incomes; the ancient animosities which 
provoked farm neighbors to “law it” have largely dis 
appeared from community life; the whole atmosphere 
and objectives of rural life have 
Yet the “country lawyers” appeat 
way against these trends. 

I realize that I am into a field 
where it is especially difficult and dangerous to gen- 
eralize, and the warnings which I expressed at the 
outset need especially to be observed now; but unless 
all signs fail, the economic success and independence 
of the bar of the country generally, outside of as well 
as in the largest cities, has been markedly improving. 
The fact is that there has been a prodigious increase 
in the number and kinds of things which lawyers may 
usefully do and the extent of the services they rendet 
to clients. The lawyers of America would starve in a 
little while if their service and relationship to their 
clients, and so the compensation economically justi- 
fiable for them, were only that prevailing in other 
countries. As I shall endeavor in a few minutes to 
show, the American lawyer has played a large part in 
creating the economic gain out of which our numerous 
profession claims and receives a substantial share. 


grows. 


anda 


his own way in the 


years, 


1 good deal changed.” 
to have made head 


now venturing 


The Decentralization of Law Business 


4. We have had, for some ye not only a 
tendency to form large business units by merger and 
otherwise, but also a marked tendency to concentrate 
their control and financial management in New York 
City. Local control of management passed from the 
local communities, as local plants passed under the 
ownership of national units. Control of law business, 
in its more profitable phases, seemed to go along with 
control of the capital and the management. A good 
deal of the law business seemed to slip away from the 
local lawyers to the larger offices in New York City. 
For some years there seemed to be a disposition, when 
anything came up requiring the services of a lawyer in 
the city or town where some unit of a business was 
situated, to send out junior partner or senior 
clerk from the office of New York counsel, to look 
after the matter in the local community, with little or 
no participation by local attorneys. The disposition 
seemed to be for the metropolitan offices to handle law 
business all over the country and to send out mem 
bers of their own staff for that purpose 

During the past few years, I am glad to say that 
I have seen many evidences that an opposite tendency 
has been and is strongly at work. The 


local attorney 
is coming again into his own, and his 


ars, 


some 


knowledge, 


hapter n 1 . f vy Cha Tl. Galpir n “Soc 


are availed oT Li 
Perhaps 1 can 
ure this trend more clearly than you « 
tinuously in these communities. Impri 
rapid means of communication, and | 
ing, all have helped. 

Most of the 
have lawyers and 
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adz we and experience 
matters in his territory. 


smaller cities, as well 
law 
and possessing keen knowledge of the 
and local habits of mind which are an 
tor in the acceptable dispatch of law 
Recognition gone with 
greater diligence in attending to the client 
You will undoubtedly suggest that this tendency 
to bring the local lawyers back into the ] 
ates primarily for the benefit of the best 
of prudence and fear that 1 
Bar are not 
to defeat in the local courts any 
of a New York office. This practical 
doubtedly a bearing, particularly 
business ; but that is a small part of the t 
and the real e planation goes deeper than 
we may call the nation-wide corporate cot 
been learning the [ 


wisdom of 
mation and g 
in their local communities. So many them 
naturally turning to local lawyers. Instead of 
from a metropolitan law 
act in his place, the local lawyer is asked 
New York for with the ex 


offices equippe d 


has better 


business 


ture oper 
them 

is based on a sense 
local 


retaine 


leaders of the 


1] 
avie 


has 


obtaining 


Liit? 
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guidance, as a help to getting along 


some 


one being sent out office to 


ome t 


conference 


with general counsel. 
Some of you will not agree with me 


pressions are perhaps unworthy of bein 


generalizations, but it seems to me that, im 


} = — 4] stecoe oo { 
the lawyers in the cities and villages yuntry 


the lawyers outside the largest cities, ar MING 
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again wnto their own. 


The Lawyer in the New Economic Era 


5. In the United States Vorld War, 
we have been passing through what has been called 
“the second industrial revolution.” The 
profoundly affected the thought and life of 
Business and commerce have become 7 
nomic illiteracy of America has been rap 

On the whole, it seems to me that 
lawyer has been and is readjusting hin 
celerity to the new demands upon his ta 
ever increasing proportion of the instan 
is becoming a very different type of citi 
he was. Time when the practice 
cipally combined politics and controver 
was the open road to the law, or the | 
The lawyer created little or no wealth, lived o1 
acrimonies and the heart-aches of his community, 
gave most of his time to forensic participation 
sonal candidacies for public office. The pract 
law was a battle of wits without hic 
strictions ; it was the era of what Dean Wigmore called 
“the sporting theory of justice.” The 
always more or less at the mercy of his electorate, and 
tended to the a mouth-piece and 
the worst a demagogue. 

In the present day, a very different t 

become prevalent—we may, for lack 
term, call him “the business lawyer of 
has been compelled to learn business as 
merchandising and markets as well as cod 
statements of tl He may, and 


he law. 
Coke and Blackstone 


since the 
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was 


modern 
lawyer was 


become at best 


nas 


know less about 
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relation to the conduct of many 
ined and 
| usually is dependent on no 
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in could any executive or other 
yutine of the organization. 
pproach is an advantage to him 
he He can form and 
judgments; often he gives the 
hich one dependent on a single 
Many lawyers have, of 
in order to fill executive 
usiness, for which their experi- 
ly fitted them; but many others 
in the ranks of the active 
the greater independence and 
they may retain at the Bar. 
clients in litigation or contro- 
no part of the program of the 
feels that his greatest successes 
e In promoting ac and avoiding litigation where 
It often w be hard to determine whether 
rs of law or on matters of basic 
distinction is not one which 
were it raised, and it is rarely 
narily called upon to seek undue 
his clients, through chicanery 
ch skirt the borders of legality ; 
referee in modern busi- 
fair lines which recog- 
‘ights. My observation 1s 
men today are generally 
friendly thing, the sound 
g, eate embarrassment or irrita- 
tion in the future. From the long-run point of view, 
they have found that to be enlightened self-interest. 
ert in the ru/es governing it, until 
gularly changed according to 
for change. These are 


ich, but more that 
rganizations I 
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tasks of the lawyer today 


The Lawyer’s Invaluable Service 


From the vantage point of these broader contacts 
nd experience and this enhanced independence of 
position, the lawyer en renders an invaluable serv- 
ce to American business and to American life. Po- 
itical advancement not usually an objective with 
him; public office h has little or no attraction 
for him; and his ca loes not depend upon political 
msiderations. H« and the background 
for thinking about public questions, and is able to 
enjoy the luxury of ling his feet and 
rmulating and sing his own views upon public 
juestions, without lination to the views of clients 
r voters. He 1 exercise a most 
holesome and ind lent influence, if he will, in 
ehalf of our institu- 
ons and at th apting their mechanism, 
rogressively, to thi inging conditions of our tunes. 
the modern business type 
rendering most cot yus public services in national 
ind international affairs, in just the same open-minded 
nd fair-minded which they on 
ness for clients occur to you without my 
ientioning them working out ac- 
ord in internat ns; lawyers who are bring- 
ing a of reason and the most 


the time 
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heated controversies of our time; lawyers who are 
guiding the great industrial concerns along lines of 
humanitarian progress in their provisions tor old age, 
illness, accident and unemployment; lawyers who are 
doing their part in putting the long-run public interest 
in first place, in all of the processes of business and 
government ; lawyers who, in concrete ways, are estab- 
lishing the principle that a first charge upon the prod- 
ucts of factory and farm is the maintenance, in rea- 
sonable comfort, of those who produce that wealth; 
lawyers who are performing often equally useful 
functions of opposition or of modification in method. 
You think of the names of lawyers who are doing 
these things in a conspicuous way, in national or in- 
ternational sphere, but there are thousands of lawyers 
who are rendering similar services in smaller and 
narrowed circles. The business lawyer seems to be an 
outstanding factor in many of the most hopeful de- 
velopments of this generation. 

[ realize full well that there is another side of the 
picture, which I have not tried to pamt. For some, 
the readjustments have undoubtedly brought disap- 
pointments, a sense of misfit and set-back. Some 
lawyers who would have achieved distinction under 
the old regime experience difficulty under the new. 
These appear to be inevitable, although regrettable, 
incidents of change. We may hope they will prove 
temporary. 


Changes as to which the Bar Has Some 
Responsibility 


May I refer to a few aspects of corporate, eco- 
nomic and social changes, as to which the Bar may 
have an especial relationship and responsibility in be- 
half of a sound course of action: 

(i) The Bar seems to me to owe a public obliga- 
tion to resist all efforts, from within or outside its 
ranks, to lower or change its standards to those some- 
times obtaining in ordinary merchandising pursuits. 
One of the conspicuous figures at the New Jersey Bar, 
now a candidate for high office, was quoted as having 
said the other night, at a dinner of the alumni of the 
New Jersey Law School, that the primary thing for a 
lawyer to do is to learn to get a good fee, and that 

“This legal profession is just another racket. Even in the 
ninth century, at the University of Boulogne, in Europe, they 
knew enough to teach the youths studying to be lawyers and 
doctors that the proper time to get a good fee was when a 
client was in trouble or sick.” 

Come what changes may, none can justify the 
cynical concept that “this legal profession is just an- 
other racket.” Without minimizing in any sense the 
lawyer's right to expect the reasonable emoluments 
for his profession, we should resist at every oppor 
tunity the psychology which would reduce the practice 
of law to the parasitic status of a present-day “racket.” 

(ii) The Bar seems to me to owe a duty of pre- 
serving the individual sense of relationship and re- 
sponsibility to the client and to the public, and to com- 
bat the tendency to impersonal and mechanistic prac- 
tice of law by corporations which hold themselves out 
to do law business for others. The present-day 
fiduciary corporation, for example, spends many thou- 
sands of dollars annually in advertising, by methods 
from which members of the profession are soundly 
debarred, the preparedness and ability of these cor- 
porations to perform legal services of the most inti- 
mate character, through their staff employment of 
unnamed and unknown individuals who may or may 
not have received adequate professional training and 
qualification. In a recent issue of the American Mer 
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ce 


cury,"” Mr. Mitchell Dawson of the Chicago Bat 
picted the coming of a day when most of the law 
business of the country will be in the hands of two 
great “law corporations,” which will then by announce- 
ment of their own merger settle and dispose of the 
vast amount of pending litigation in which they had 
represented the opposing sides. Whatever we may 
think of this and other half-humorous forecasts, we 
should feel impelled, as a Bar pledged to high stand 
ards of individual effective out 
resistance to all impersonal, mechanistic and commer- 
cialized concepts of the practice of law. To that end, 
we should so organize and conduct our dispatch of 
business as to reduce to a minimum the types of law 
business which a corporate organization could handle 
better or more cheaply, and without “countervailing 
disadvantage to the public.” 


obligati« m, to make 


Transition in the Methods of Conducting Large 
Businesses 

(iii) I refer to another change or tendency in 
forms of business organization and the methods of the 
conduct of business, which affects the status of the 
lawyer and as to which he may have some responsi 
bility, to his profession and to the public. Changes in 
the forms of corporate organization are traditionally 
matters to which lawyers have relationship and some 
opportunity to guide along lines compatible with the 
ultimate public interest. 

We have been passing through an era of the mer 
gers of corporate entities and the merging of the con 
trol of corporations where the separate entries are 
preserved. This trend is producing great groups of 
units, under a common financial control at the top 
Management and operation were first separated from 
ownership; control is now being separated from both 
ownership and operation 

This condition is tending to do away with indi- 
vidual ownership, leadership and direction of the local 
companies which actually manufacture the commodity 
or supply the service. Individual leadership and op 
portunities for individual distinction and advancement 
tend to become more difficult to maintain and less usual 
in development. The tendency appears to be the crea- 
tion of systems of conducting the business by com- 
mittees and by codes of minute rules and regulations 
designed to cover and control every situation that 
might arise. 

I am not in any way discussing whether, on the 
whole, advantage or disadvantage has resulted from 
the changes in economic organization; I am only stat- 
ing the facts as I see them and trying to appraise their 
consequences. It may be that the great size and com 


plexity of these aggregations of productive and mer- 
chandizing capacity have compelled transition in 
methods of conducting the business. In any event, 


the fact is that instead of the responsible action of an 
alert executive, the tendency is to substitute the con 
versational conclusions of committees of subordinates 
from the different units of the groups. Instead of 
the exercise of initiative, discretion and sound judg- 
ment based on the particular facts, the tendency is 
often to substitute the hesitant interpretation of the 
wording of an elaborate rule, formulated by men who 
had no experience with such a situation and no par- 
ticular training or qualifications for exactness and 
clarity in the formulation of such an intricate code of 


10. Frankenstein, In imerican Mercury, March, 1930; page 274 
11. Mr. Charles A. Boston before the Association of the Bar of 
the City of New York: “Lectures on Legal Topics,” 1920-1921 


rules to control every conceivable em 


ever and wherever arising. Such a 
least as regrettable in the conduct of corporate busi- 


rgency, wh 


development is at 


ness as in the processes of public regulation. TI 
It may well be that, on the whole, such an ji 

personal system of the conduct of corporate business 

by rote tends to increase the amount business 

the lawyers. The casual formulations of subordina 

committees may sooner or later provoke controvers 

and entanglements which demand the services of 

lawyers. But at least in this forum the question 

the relative quantum of professional business and co f 

pensation cannot be controlling. There is a states it! 

manlike problem ahead, for the lawyer at least as mu 

as the corporate executive. The present trends 

corporate organization and the administration of large 

scale financial control may only temporarily have 

effects such as I have described. There is need for n 

corporate structures and business systems which will 

preserve and restore individual opportun enter prise re 

initiative, and responsibility, and develop to the utmost 

the traditional advantages of private ownership under e 


vigorous individual leadership which 
welfare of the workers along with the utmost e fficien la 
in the processes of the business. 


, 
mpnasizes the 


Over-emphasis on Research and Statistical Reports 


(iv) Perhaps still more fundamentally, I refer to 
a further phase of present-day economic, industrial 
and financial activity, as to which the lawyer would 
appear to have some relationship and opportunity. The 
functions of the lawyer have traditionally related to 
the facts and the realities of life, to matters perceived 
through the senses and to reasoned judgment based 
upon experience. Without in any way disparaging \ 
informed judgment based on all pertinent facts, we 
seem to be in a period of over-research, over-produc 
tion of statistics, and over-emphasis on academic ap 
proach and detached opinion and advice. Uf the mak 
ing reports statistics, charts and diagrams, there 
appears to be no end. Change is sought for its own 
sake, and because advocacy of change 1 
Committees, investigations, and “studies” take the 
prompt and executive action 
These tendencies appear to be at work in private busi- 
nesses and in public affairs. 

It has been said that “never was the human mind 
master of so many facts and sure of so few principles.” Ci 
Even the Courts seem at times pervaded by this pas- tu 
sion for the gathering of supposed social evidences tw 
from outside the record. Almost every subject seems e\ 
submerged with data, much of it lacking in authority 


of 
S conspicuous 


place of responsible 





or of doubtful disinterestedness in orig 

As some of you know, I have for ’ ad \ 
vocated that training in economics, finance, and the , 
whole field of scientific and social research, is an im R, 
portant part of the background of a well-equippe 
lawyer, but sociology and statistics are hardly a sub ; ae 
stitute for the law or for trained judgment on the " 
facts. A function of the lawyer, an important part - 
of his place in present-day affairs, is to combat this - 
tendency as far as he can, and also to utilize his train e- 
ing and his talents in separating the wheat from the 8 


chaff, the dependable from the unreliable, and helping 
to clarify the matters of public and private business 
which have been thus encumbered. Men trained in 
the weighing and analysis and sorting out of the facts 
really pertinent, have important functions, for their 
clients and their communities, in the presence of this 
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research, this deluge of data, and this obscuration 
sound fundamental principles 


The Lawyer as Exemplar of Tolerance and Fair 


Play 

emphasize what seems to me 
of the most important roles of the legal profes- 
1 in the light of recent social and economic changes. 
mm the vantage point of his greater independence, 
lawyer should be, and to an increasing extent | 
eve that he is, peculiarly the exponent and exemplar 


In closing, may 


f an American spirit of fair play for the rights of 
thers, independence of individual judgment without 
regard to the tyrannies of majorities or minorities, 


American objective of tolerance for the opinions 

d the habits of life of others and fidelity to the 

fundamentals of liberty under the protection of law. 
n the long run and the final analysis, our Courts, 
uur institutions, and our great body of law, will be 
esponsive to these qualities, if reflected in the mature 
pinion of the country As Elihu Root pointed out 
before the American Bar Association years ago, we 
wyers, in the conduct of litigation between clients, 
rights and defending liberties by 
to the great rules written in 
justice, pro 


have been asserting 
ippeals to the law and 
Constitutions ; we ive been extolling 


s 






testing abuses of official power, pleading for rulings 
consistent with free institutions, and all that; and the 
task rests mightily upon us to demonstrate at all times 
that we do really care about these things, beyond the 
exigency of winning this or that case. Did we, and 
do we, mean what we have been saying? 

Especially does there rest upon the lawyer the 
duty and opportunity of insisting upon the broad out- 
look, the fairminded approach, the sense of sportsman- 
ship and fair play in community life, the tolerant re- 
gard and respect for the views of others, and a more 
sympathetic understanding of those in other walks of 
life, with whom we may not personally agree. Are 
we not building a new American tradition in these 
respects, to replace the tradition of unfairness and 
intolerance which was identified with the Bar of earlier 
days? Is not the Bar of today perhaps the leading 
force in an enlightened liberalism which may trans- 
form our time? Viewed historically and analyzed 
closely, the lawyer’s place and part was never more 
important ; and we may face the future with at least 
the limited optimism of the closing lines of “The 
Mikado” : 

“The threatened cloud has passed away, 

And brightly shines the dawning day; 

What though the night may come too soon, 

We've years and years of afternoon.” 
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\ Department Devoted to Recent Books in Law and Neighboring Fields and to Brief 
Mention of Interesting and Significant Contributions Appearing in 
the Current Legal Periodicals 





Among Recent Books 





PPENHEIM'’S ternational Law. Volume I, 
Peace, fourth edition, edited by Arnold D. Mc- 
Nair. 1928. London: Longmans, Green and 
o. Pp. 827. $15.00.—It is now a quarter of a cen- 
tury since Oppenheim brought out his magnificent 
two-volume treatise on international law, which has 
ever since remained the great classic for students of 
that subject. The work quickly went through two edi- 
ions, and, with Oppenheim’s death at the end of the 
Vorld War, the revision which he had begun was car- 
ed to completion in 1920 by another English scholar, 
Ronald F. Roxburgh. The post-war period brought 
out so many changes in international organization, 
practice, and legal concept, that a fourth edition of 
this great work was undertaken by still another dis- 
tinguished English scholar, Arnold D. McNair. Vol- 
ime II, dealing with Disputes, War and Neutrality, 
vas published in 1926, and two years later appeared 
the volume under review, dealing with the Law of 
Peace. 

The eight years intervening between Roxburgh’s 
nd McNair’s editions have necessitated a considerable 
ewriting of old material and the inclusion of much 
ew material. Nearly fifty new sections have been 
Ided by McNair with such matters as aerial 


law; the registration and publication of treaties, man- 
dated areas, protection of minorities, the International 
Labor Organization and its products, slavery and the 
slave traffic, nationality, and many others. Numerous 
sections have been thoroughly revised, others relegated 
to the footnotes, some transferred to Volume II, and 
a few omitted altogether. The bulk of the new ma- 
terial and of the revision quite obviously deals with 
questions arising out of the development of. the League 
of Nations and the World Court, the League having 
been in existence but six months when Roxburgh pro- 
duced the previous edition, and the Court not being 
then existent at all. 

The bibliographies and the table of cases have been 
materially lengthened and continue to be among the 
notable features of the book. Three appendices have 
been added, containing the Covenant of the League; a 
classified list of more than fifty General Conventions 
(and the international agencies established by those 
Conventions), dealing with economic, humanitarian, 
and other non-political matters ; and a list of the numer- 
ous Labor Conventions and Recommendations adopted 
by the International Labor Conference up to 1928. 

Professor McNair has done his work remarkably 
well. The original flavor has been maintained, so that 
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the volume remains distin ‘Oppenheim,” and two jurors were challenged, both wom and tl 
the additions and revisions have been made with such place taken by two men. Not more ery few 
rare judgment that the book continues to be also a minutes elapsed before the jury was selected and sw 
living exposition of the law and the trial begun. In like manner ther : 
( REN‘ \. BERDAH most total absence of objection to evidence cl 
University of Illinois counsel being scrupulously fair, Sot 
counsel knowing the law 

The Trial of Alexander Campbell Mason, edited Some forty witnesses were examined, including 
by H. Fletcher Moulton 930. London: Geoffrey the prisoner himself. As has been , he accuse 
Bles. Pp. 309.—This is the latest number of the Fa- the chief witness against him, Vivian, of being the 
mous Trials Series, edited George Dilnot, and pub culprit, and in the long run the jury had to de 
lished by Geoffrey Bles of | lon; and it is fully up which one of the two criminals they were to belie 
to the high standard set by the previous numbers. The After a careful charge from the judge of about thr 
editor is competent, accurate, and painstaking; his an- hours in length, they took seventeen minutes to decid 
notation is admirable and might well have been dou- that the prisoner was the perjurer and ret 
bled in length but for his self-restraint. one, I think, will doubt that they came to the rig 

The story is an extraordinary one. In a quiet conclusion. The reasons for commutation of the s 
Brixton by-street, a taxi driver named Dickie was shot tence have not been made public. Whether the resp 
dead for no apparent ison or motive, and his assail sible officers of the crown came into possession of facts 
ant, who was seen by two persons committing the indicating a doubt of the prisoner’s guilt must b 
crime, escaped. Traced by a gold-headed cane, Eddie matter of conjecture. 
Vivian, a well-known criminal, declared that a young Everything in this volume—payx roo 
friend and associate of his, one Mason, was the mur reading, binding—is of the same high character as t 
derer. It may be said at once that at the trial of Ma editing. WILLIAM RENWICK Rip 
son he swore that Vivian was the person guilty Osgoode Hall, Toronto 

Mason was a young Scot, who in his teens came 
to Canada; there he enlisted in the Canadian Navy, The Law of Nations: An Ii 
but soon deserted He was convicted in Ontario of ternational Law of Peace. By J. L é Oxfor 
shop-breaking, sent to prison and deported to Scotland. Clarendon Press Pp. vi, 228. 1928.—This is a who 
Returning to his grandfather’s house—his mother had admirable introduction for the law schools. but it 
married again and emigrated to Canada—he robbed serves a much wider circle of readers It shou ‘ 
his grandfather and was sentenced for that offenc« pondered well by the thoughtful American citizé 
after a lapse of some time, for he decamped to London, At no period, surely, was refi he es 
avoiding arrest for a time. In London he was twice sence of law more needed Hitherto § Hen 
convicted of burglary, and after serving time was sent Maine’s “Ancient Law” has been the supremel 
to Scotland, convicted and sentenced to six months’ valuable book for such reflection. But this e bo 
imprisonment. On being released he went straight to of Mr. Brierly enables us to see law coming into act 
London to join hands with an old partner, Vivian, in being in our own day. It brings home to us that pa 
crime. By the way he had acquired in Canada what doxical wisdom of Aristotle: “The law has no powe 
the London Police and some others thought was to command obedience, except that of habit, whi 
marked “American accent.’ can be given only by time, so that a readiness to chang 

He was denounced by Vivi and tried in the cen from old to new laws enfeebles the power of the law 
tral criminal court before Mr. Justice Rigby Swift his sentence is really the burden of \ rie 
who had practiced much in the police courts, Sir Rich concluding chapter on international cooperation. “Not! 
ard Muir prosecuting for the crown and Mr. Fox ing tends more towards making war improbable tha 
Davies defending the development of habits of cooperation between thi 

The trial lasted four days—the days except the nations,” and the wisdom of Aristotle appears in mo 
last (which continued till after 7 p. m.) being from ern dress when, warning us against too great relian 
10:30 to 4:30. The prisoner was convicted, but his upon judicial decisions in international affairs, M: 
sentence was commuted to imprisonment for life Brierly says, ‘““Law is not merely a convenient d 

The trial presents no novel features to us in On vice for the settlement of disputes ; it is not something 
tario, where we have inherited and retain the English which can be made an efficient instrument at 
views concerning a criminal trial, i. e., that it is not crisis and left out of account at other times; « 
game in which the smartest man will win, but a solemn contrary, it is useful as a means of settlement o 
investigation by the State as to whether the accused when, and as far as, a society has accepted the 
has been guilty of a certain specified offense against it. of law as its normal way of life” (pp. 189-190) 
he trial was conducted with the utmost decorum and Page 26—indeed probably the w e book—wa ; 





dignity, and the prisoner nself stated that he had 
had a fair trial 

One feature now appear 
in Ontario courts,—the prisoner was arraigned upon the 
inquisition of the coron as well as upon the 
indictment found by the grand jury. In Ontario it 
was formerly try a prisoner upon a cor 
oner’s jury inquisition, but this practice was abolished 
in 1892 by the criminal code of Canada, and no longer 
prevails. 

What will amaze American lawyers, but is a com 
monplace with us, is the speed in selecting a jury ; just 


appeared which does not 


ers jury 


allowable to 


written by Mr. Brierly before tl Kellogs 


discussion of which would have been s t th : 
point. “International Law,” he reminds us, ‘cam 
finally to recognize that all wars are equally lawfu 

It is this difficulty, apparently, that the Kellogg 
deliberately attempts to meet, for | tion at re 
serves war for defense ‘Against actual invasio 
was, it is said, Mr. Kellogg’s suggested definitior 
defense. How many of our wars have been wars t 
repel invasion? In 1925 Chief Justice Hughes re 
marked that “the effort to promote the reign of law 
as accepted, not imposed, may be after all the mos 
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ianent peace.’’ With these 


~ 


vould heartily agree, though 


“imposed” as applicable 
“There is every reason,” 


1e scheme of sanctions may 





ue will have 
he prevention of war.” p- 


here is often a sophis- 


1 our phrases “reign of 


inion” and so forth. When 


or compelled. to sur- 


lividual and family self- 











of revenge, it re- 

udge in its own case. Must 
lly? But it received some- 
Law has more than the 

f men behin d it Men do 
when it represents how they 
they should, and not how 
famous art critic, watching 


ctacle of the London police- 
ng it up for the little girl 
vast movement with a 
‘n vision of the 





he law: “It is not the police- 


We do it together.” Do 
rection and stop the occa- 
bogey of force, but 
1 it, that wis temperata 





he gods provehwnt in majus 


] 


ternational, does nothing of 


that spirit is to deplete the 

We cannot dismiss com- 

society or the universe. 
cooperation is a 
Here is the point 
‘The International Law of 
ally creative value of the 
‘national law develops sanc- 


weakness lies, not in violations, 


d, but in its youth, and in 
It must extend 


A hall 


we really believe in a solidar- 


to W. S. MILNER. 


Anti-Trust Law's of the 
McLaughlin 
1930. New York: The Ad 
contains a selection of cases 
rtraying the contemporary 

lealing with unlawful re- 
11 


ylection 1S More 


specialized 


books such as those of Wy- 


Albertsworth, and covers, 
he field of trade 
j 


ealing with cases 


lecisions of the courts since 
the announcement by the 


ule of reason” in 1911; thus 


treatment of incorporating 
ng the varying views of the 


ctrines of restraint of trade 


several centuries of develop- 


ment of the English common law, and the early cases 
under the Sherman Act. 

The leading cases are in the collection and notes, 
and a bibliography of some fifteen pages refers to a 
most extensive list of the important commentaries 
among the text-writers and contributors to legal, eco- 
nomic, and business periodical literature. 

In conformity with the editor’s aim to open dis- 
cussion on legal matters of current practical interest, 
the reviewer suggests that a future edition should add 
excerpts of typical trade practice conference resolu- 
tions. Legal problems relating to this important ac- 
tivity of the Federal Trade Commission have been 
marked by a policy of uncertainty and vacillation in 
the Commission itself, and have produced sharp di- 
visions of opinion at the bar. Although direct author- 
ity which can definitively settle the contentious issues 
is largely lacking, legal problems surrounding such 
matters as the “clandestine violation” rule, the effec- 
tive enforcement of “Group 2” resolutions, and the 
proper wording of resolutions dealing with unlawful 
price discrimination, secret rebates and selling below 
cost, are of outstanding present importance. 

In view of the new materials contained in this 
book, members of the profession interested in the fed- 
eral anti-trust laws will find it of far greater value 
than the usual students’ case book. 

3ENJAMIN S. KiRSH 
New York City 


The Exterritoriality of Ambassadors in the Six- 
teenth and Seventeenth Centuries. By E. R. Adair. 
New York: Longmans, Green and Company. 1929. 
Pp. XII, 282.—This book by an associate professor of 
History in McGill University is a scholarly and very 
interesting contribution to the early history of interna- 
tional law. The author points out that the pre-Grotian 
history of international law has been largely neglected 
by international lawyers themselves, the few who have 
explored the field having in the main limited their in- 
vestigations to the task of endeavoring to discover to 
what extent the principles laid down by Grotius had 
already been formulated, and the character of his own 
contribution. 

Professor Adair examines in turn, in the light of 
contemporary historical sources, the practice and the 
legal theory relative to the immunities of diplomatic 
representatives, including their houses and suites, from 
the local criminal and civil jurisdiction ; he summarizes 
the opinions of the early publicists, Ayrault, Gentili, 
Zouch, Wicquefort, Brunus, Bynkershoek, Hotman and 
Grotius and analyzes the important cases and incidents 
which arose from time to time. The doctrines of the 
Roman Law and the law of nature, at first dominant, 
gradually came to play a less important rdle as the con- 
sent of nations and custom came to exert stronger in- 
fluence. With the passing of time, various factors con- 
tributed to strengthen the idea of diplomatic immunity ; 
the establishment of permanent embassies, the influence 
of the idea of the personality of law, and the steady 
realization of the reciprocal advantages of the mutual 
recognition of the ambassadorial privilege. As a con- 
sequence, throughout the sixteenth and seventeenth 
centuries, there was an increasing and special respect 
for the privilege. During this period it was noticeable 
that the practice in this regard was decidedly in ad- 
vance of legal theory and juristic opinion. In the great 
majority of controversies which arose. the victory was 
on the side of the ambassador who claimed a privilege 
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or immunity, and the decisions constituted precedents 
which were later relied upon, usually with success, by 
other ambassadors. It was in fact mainly by precedent 
rather than by doctrine that this branch of international 
law developed. The result was that by the end of the 
seventeenth century this part of international law, at 
least, was able to throw away the two crutches upon 
which it had formerly leaned—the Roman law and the 
law of nature—and henceforth to support itself with 
the aid of a fairly definite body of precedent. Finally 
the practice and the legal theory came to be in accord. 

At the present time when there are signs of re- 
action against the extensive immunities from the local 
jurisdiction, which diplomatic representatives have 
come to enjoy, and an increasing demand that those 
which are not actually essential to the uninterrupted 
discharge of their public duties shall be abolished or 
restricted, the treatise of Professor Adair on their 
origin and history can be read with interest and profit. 

JAMES W. GARNER. 
University of Illinois 


Leading Articles from Current 
Legal Periodicals 


Cornell Law Quarterly, June (Ithaca, N. Y. The Diver 
sities of the Preferential Transfer: A Study in Bankruptcy 
History, by Garrard Glenn; Trust Receipt Security in Financ 
ing of Sales, by Lauriz Vold; Reasonzble and Barely Non 
confiscatory Rates, by Ben W. Lewis; The Use of the Trust 
to Escape the Imposition of Federal Income and Estate laxes, 
by C. W. Leaphart. 

Alabama Law Journal, May (University, Ala.) 
able Relief Against Waste, by William F. Walsh; Repeal 
Our Absurd Statute on Perpetuities, by Edward W. Faith: 
Practical Benefits to Be Obtained by Repealing Our Statute 
on Perpetuities, by C. M. A. Rogers; On Repealing section 
6922 of the Code of Alabama of 1923, Being the Alabama Rule 
Against Perpetuities, by Henry Upson Sims; Codification of 
Rule Unwise—A Reply, by Edward W. Faith. 

Canadian Bar Review, June (Toronto.)-——Estoppel in the 
Law of Quebec, by A. D. P. Heeney; The Courts and the Rum 
Running Business, by Marjorie Owen; Land Title Registra 
tion in England, by F. A. Magee; The Immortal Memory, by 
J. D. Spence. 

Dickinson 
in Form, by Joseph F. 
by Jacob M. Goodyear. 

Harvard Law Review, June (Cambridge, Mass.)—Re 
form in Bankruptcy Administration, by Grenville Clark; Place 
of Trial in Civil Actions, by Roger S. Foster; Valuation as 
a Requirement of Due Process of Law in Rate Cases, | 
Frederick K. Beutel. 

Georgetown Law Journal, May (Washington, D. C. 
Contempt of Court, by O. H. Brinkman; The Origin of 
Equity, (continuation), by Charles A. Keigwin; Comments 
on Restatement of Agency; Part III, by Basil H. Pollitt 

Indiana Law J: May (Indianapolis, Ind.)—The Su 
preme Court of the United States, by Justice Willis Van 
Devanter ; Conclusive Administrative Decisions, by H. Parke: 
Sharp. 

Yale Law Journal, June 
tion with Public Interest, by Walton H. Hamilton; Aviation 
Law and the Constitution, by Arthur L. Newman; The Re 
covery of the Foreign Assets of Nationalized Russion Cor 
porations, by George Nebolsine 

Texas Law June (Austin, Tex.)—Ancient Doc 
uments and Hearsay, by Joseph A. Wickes; The Nature of 
the Property Interests Created by an Oil and Gas Lease 
Texas, by A. W. Walker, Jr 

Oregon Law Review, June (Eugene 
ity for Intentional, Negligent and Innocent 
by Charles E. Carpenter; Is the Abolition of the Public Serv 
ice Commission of Oregon Necessary or Desirable? by Wil 
liam C. McCulloch: The Restatement of the L: vf Con 
tracts with Oregon Notes (Sections 52-74 of T f 
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Law 
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Law Review, June (Carlisle, 
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yurnal 


(New Haven, Conn.) A ffecta- 
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Misrepresentation 
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ter 3), by Charles G. Howard; 
Deadly Assault (Hilton Prize Contest), | 
Walter L. Durgan, George T. Stadelmar 
Rocky Mountain Law Review, June 
Periormance and the Statute of Frauds 
Frederic Putnam Storke; The Payee of ; 
ment as a Holder in Due Course, by Ed 
able Easements and Restrictions, by Willis 
Trend: Liability of Accommodation Party 
tiation for Value Occurs after Maturity, by 
lin; Extension of Vicarious Liability to 
ments, by W. H. Robinson, Jr.; Rights 
tee under Colorado Law of 1929, by Gler 
Law Notes (Northport, N. 
Ballistics; Judicial Applications, by J: 
Right to Disbar Attorney as Affected 
Rogers 


Part 


May 


Law Review, June 
Post-Dated Checks; The 
Gaither. 


United States 
ture Payment of 
Law, by Roscoe B. 

United States Law 
of Resignations; Lawless 
Psychosis, by | Revere 


Review, July (New 
Enforcement 
Black 


rrest 


The Federal Supreme Court and the Constitution 


(Continued from page 571 


lhe long and profuse arguments of counsel in thes« 


foundation cases, as well as the lengthy opinions of 
the Court itself, are further evidence, mute thoug! 
it be today, of this great truth; 
taking research and analysis were indispensable t 
cover the lacunae found in the documentary Con 
stitution. 


reasoning and pains 


Supremacy of the Federal Supreme Court 


From the few illustrations heretofore given, it 
will that the Court as contrasted witl 
the other powers in Federal Government 
the most transcendent and impregnable position 
being the expounder of the formal Constitution it 
has created the real Constitution, and 
eignty centers in it and it alone. Hamilton 
Marshall® sought to allay the fears of 
believed the Court would become the real govern 
ing power, through its review of unconstitutiona 
legislation when presented in a justiciable contro 
versy, by arguing that the people had thus provided 
a salutary check by the judiciary over the other de 
partments, but that the people alone were sovereign 
and by impeachment had reserved a powerful chech 
on a judiciary that might become tyrannical. And 
experience has demonstrated also that the Court 
moves within a narrow ambit of power, some of it 
self-imposed, in reviewing legislative, executive 
and administrative acts; so that but littl 
can come from a grasping judiciary clai 
latitude of jurisdiction. Nonetheless, impeachment 
is a doubtful process as a mode of control, and has 
been but rarely resorted to, so far as Supreme Court 
justices have been concerned, largely the ground 
that the Court has not abused its Th 
vital point is that the Court has sensed the spirit o 
the age in which it has moved and has thus bee 
attuned, in the vast majority of its decisions, to the 
dominant social mind rather than being in conflict 
with it. Instead of embalming the formal Consti 
tution, it has made it a living thing, qua 
The almost 300 volumes of 


be evident 


occupies 


legal sover 
and 


those wh 


danger 


a wide 


ming 


ower;rs., 


the sine 
x a 

non of a vehicle of life. 

judicial reports are not “commentaries on the Con- 

stitution, they are the real Constitution itself. 
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INDIANA’S CONSTITUTION AND THE PROBLEM 
OF ADMISSION TO THE BAR 


iid Constitutional Convention of 1850 Actually Mean to Prohibit Requiring Educational 


Qualifications in 


\pplicants for Admission?—Examination of Journal and Debates 


Supports Contrary Inference—‘Good Moral Character” as a Phrase of Chang- 


ing Content to 


3e Given a Present-Day Meaning* 


By BERNARD C, GAvit 


ry 


. would seem that the necessity of an adequate 
| legal education as a prerequisite for admission 
to the Bar should have become an accepted stand- 
of individual public conduct It would 
eem that to defend or expound the validity of such 
standard ought to be that one 
ught to be to assert “the proposition is 
well settled that the court not feel called 
yon to cite authority to sustain it.” 
The truth is, however, that there is respectable 
it in all kindness, mistaken) opinion to the con- 
rary. Each attempt to amend the Indiana Consti- 
tution to specifically allow the use of such a stand- 
ird in passing on applications for admission to the 
Bar has disclosed some persons actively opposed to 
the proposed change “upon principle.” The present 
me is no exception, and we find some lawyers, 
judges and laymen more or less actively opposed 
to any amendment to the constitution or any legis- 
ition or judicial action looking to such a change. 
It has, therefore, been thought desirable to re- 
examine the proposition, with the hope of convinc- 
ng both those who are opposed, or uninterested, 
ind to place the argument and data for the affirma- 
tive of the proposition before the lawyers and citi- 
ens of the State 
So far as I know no 
ippointed to reply to 


“wasted energy”: 
able that 


aoes 


byt 
rt 


has been officially 
arguments. It is neces- 
sary, therefore, for me to state the views of the 
pposition. But I hasten to asure you that I have 
o illusion that I have thereby any real advantage. 
appreciate that this is a gathering of free Amer- 
an Lawyers, enslaved with the idea that nobody 
shall be permitted to get away with anything, nor 
shall he be permitted to do all of the talking, es- 
ecially for both sides 
But so far as I have been able to discover the 
rguments against an adequate legal education as 
requirement for admission to the Bar are these: 
1. We have got along without it for more 
an a hundred years: why change? 
= a unneeded eighty years ago: 
re it is unneeded n 
3. It necessarily 


one 


these 


was there- 


In 
fails to take care of the ex- 
eptional individual who might become a valued 
.wyer and citizen were he permitted to pursue his 
mbitions unhindered by such a requirement. 

4 It creates a monopoly. 

5. Upon principle it is fundamentally wrong. 

When this subj was assigned to me last 
inter it was < that the citizens of the state 


' 
esrmecd 
l ul 


*Address delivers , t Annu Meeting of the Indiana State 


Association, Ju 


Professor in Indiana University School of Law 


would be voting on a constitutional amendment 
providing for educational qualifications for admis- 
sion to the Bar. Since that time is has been settled 
that because of defects in the legislative action pro- 
posing the amendment the question will not be 
submitted to the voters this fall. And in view of 
the slight probability which exists as to the calling 
of a constitutional convention it would almost seem 
as if one might well plead a failure of consideration 
as to the subject matter of this paper. 

In reply, however, it is submitted that the sub- 
ject is of present interest to the Bar and public, 
and if it is not it ought to be. For the fact is that 
for some time a committee of this association has 
been at work preparing a bill to be submitted to 
the legislature regulating admissions to and demis- 
sions from the Bar. 

A bill of this character will be presented to this 
meeting and the next session of the legislature; so 
that we are in truth faced with the task of educat- 
ing ourselves and the public upon this subject. 

Such a procedure (that is, legislative action) 
necessarily involves a specific question of consti- 
tutional law, which must be settled first. Our con- 
stitution provides that “Every person of good moral 
character, being a voter, shall be entitled to admis- 
sion to practice law in all courts of justice.” Does 
this take from the legisiature and the courts the 
power, which otherwise they admittedly have, to 
regulate this subject to this extent? 

It is submitted that although there has been 
a quite general assumption that that question must 
be answered in the affirmative, that a critical sur- 
vey of the constitutional convention proceedings 
and the cases decided under this section, and of 
the principles involved, results in the conclusion 
that the question must be answered in the negative. 

Two propositions falsely have been assumed 
to be true: first, that the Constitutional Convention 
of 1850 and 51 actually intended to prohibit edu- 
cational qualifications: second, that “good moral 
character” today does not include an educational 
qualification. 

As to the first. So far as I can find no one 
has ever taken the trouble to investigate the facts 
upon which the proposition rests. As a question 
of constitutional interpretation I think we must 
concede that in some instances the intention of the 
framers of the constitution is material. When we 
have before us a question of legislative interpreta- 
tion the pet phrase that the problem involved is 
one of arriving at the legislative intent has little if 
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substance to if 


any 


Starting 


or a point of departure, rather than in any sens¢ 
a rule of guidance: However, there seems to be a 
little more substance to it en a question 

constitutional interpretatio1 involved, and (fo1 
the sake of argument) it may be conceded that the 


actual specific intention or purpose of the framers 





of the constitution migh ial. That is, th 
question is (“good moral character” being some 
what vague and guous in its meaning), did 





same thing as if it had said 
any educational 


the convention say 
“good moral character 
qualifications”? If we may inquire if that were its 
actual intention (but embodied in the shorter phrase 
moral character’) ve must seek evidence 
intent in the proces nes of the Conven 


“good 
of that 
tion. 
That is, we sta 
constitutional provision is t 
pretation, on the bas: f guage used. If 
the language does not have a settled or unambigu 
ous meaning, the proceedings of the Constitutional 
Convention may be investigated for evidence to 
sustain one or the other of possible meanings. That 
is, the court re-writes the phrase to remove the am 
biguity. The question is not, how would the Con 
vention have decided this case, but how would the 


e proposition that a 


receive a fair inter 


Convention have express¢ e principle involved 
had the ambiguity been brought to its attention. 
> . 


Suppose then that we concede 
argument) that tl uestion is ambiguous 
within the meaning of the rule, what evidence is 
there to aid in its proper re-drafting by the court? 
The truth is that the evidence on the point is 
meager and conflicting, but to my mind, if it proves 
anything at all it disproves the common assumption 
on the point. I fair inference 
as to the actual intention of the convention is that 
it did not specifically intend to prohibit an educa 
tional requirement for admission to the bar. Had 
the point been specifically put to the convention it 
would not have re-w yhrase to read “good 
moral character, but without educational qualifica 
tions.” 

There are only two sources of information 
which can be considet (and so far as | 
know they are the only sources of informa 
tion). These are the Journal of the Constitutiona! 
Convention and the Debates in the Constitutional 
Convention, both published under the authority of 
the convention yd ree in all respects 
as to what transpired, but I fail to how 
more credence can | yne report than the 
other. There is no express conflict in the reports 
(except in one minor instance): the disparity ap 
pears in one reporting proceedings which the other 
does not and this disparity is easily accounted tor 
For the purpose at hand there seems to be no re- 


(for the sake of 


hit 
le pnrase il 


nly 





itten the 


ed legally, 


actual 





see any 


course but to accept both reports as supplementing 
each other, and we must deal with them as if each 


were accurate so far as each goes 

In view of a reference in the convention to the 
existing law on the subject it is well at this time t 
90-11 


discuss it. It was governed by chap. 38, Sec. | 
of the Revised Statutes of 1843 Sec. 90 provi led 


that no person should be permitted to practice as 

an attorney at 

a license from two of the judges of the Supreme 

Court or from two circuit The latter 
did not permit pt tice in the Supren 


ithout having first obtained 


judges 


license 





pou ce 





Court. Sec. 92 provided that “no person shall 
entitled to receive a license until he has obtai: 
a certificate from the circuit court ! cou! 
his good moral character.” TI ilance of 
provisions deal with the recording the lice: 
the taking of an oath, the penalties for violati 


the act and the powers and removal of attorne 


It is parent that the 


very certificate as to g 
moral character was only one condit to the g 
of a license Chere was a genet 

to the courts to grant licenses, without spec 


then 


and later, a1 a separat 
he act there was a condition to the eftect 


) 
any conditions 
1 
i 


section of t 


that the applicant for a license obtain and press 
a certificate as to his good moral character ft 
some circuit judge (presumably) acquainte 

it. The result clearly would be that th irts | 
both inherent and implied granted } er to im] 
any other reasonable conditions they sav 

is, the law is that a general grant of | eC! 
license, without specifying all of th t : 
to its exercise vests in the licensing body dis 
tionary power to impose reasonable terms and cot 
ditions upon the exercise of it. (17 R. C. S. p. 527 


L. R. A. 1915 C. p. 1097, et se 
question but that prior to 1852 ordinary go 
character was but one of the qual itions for the 
and the court ere tree 
and undoubtedly did, exercise discretion as to the 


& 


“« . - } 
practice of the law, 


other qualifications of an attorn As we shal 
see we have a remark in the convent ya pl 
nent attorney which substantiates that interpreta 


tion of the act. 
The 
and adjourned February 


in question did not come 


assembled O 
10, 1851 provisio1 


convention 


up until rather late in the 


session. On January 18, 1851 Samuel Fris lel 
gate from Perry County (he was a lawyer: Vol 
Monks, Courts and Lawyers of | 143 { 
moved the adoption of a resolution the com 
mittee on the practice of law and law retorm, be S 
instructed to report a section, that every free whit 
male citizen of the age of twenty-or irs, and of g 
eood moral character, shall be permitted to practice 
law in any and all courts of this stat hether of 
record or not of record.” (Journal, p. 710-711. De 
bates p. 1673 ) 

James W. Borden, chairman of that mmittec 
(delegate from Allen County and a lawyer and 
judge of some consequence, C. & L. | 319, 339, & 
540, 541, 548, 551, 647, etc.) suggested that the res 
lution should go to the committee on courts 
justice. “Several voices. No. N The subject 
belongs to law reform.” The _ resolutior vas 
adopted. 

The committee on law retorn is compost 


Borden, Chairman, (Allen County 
Ristine (Fountain County, 


of James W 


lawyer): Joseph 


lawyer afterwards a judge, C. & I f I. p. 343 
Thomas W. Gibson (Clark County, no informa 


tion): Daniel Kelso (Switzerland County, a lawyer 


and afterwards prosecuting attorney, C. & I f I 
p. 559, 579, 7} 792, 893. 919, 981, 1031): Samuel 


4 
Hall (Gibson County, a lawyer and judge of some 
prominence, C. & L. of I. p. 81) 
(Marion County, a lawyer, former governor, legis ; 


lator, congressman, and afterwards judge of the 
court of Common Pleas. C. & L. of I. p. 79, 81, 91 


112, 338): John S. Newman (Wayne County, 
lawver, and later President of the Indiana ‘ 
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ilway ( 
kkerly (Vigo | 
Kendall (\V 
seph H. Matl 
ner prosecu ¢ 
1 iy. 827, 833, 865 
‘ unty, no inl 


1 Delaware cout 


Holman (De 


lesse L. Holt 

es of our Supt 
rat idge and for thirty 
ffect C. & L. of I. p. 187 


005. 1049) 

Of the thirt 
A ich drafted t 
h ight of them wer 
luded some 
ial members 
On January 


ino sect 
i? ect 


ter and possessi! 


+1 an 
col ntitled to adm 
527 f this state 
I the section re¢ 
eading. (Jour 
| | ‘ 1 that 
the to be noted tnat 


1? 


. put 
shal titled to admissi 


section was that 


] . 
the orig 
d 


ues, an 


ta view of later acti 
very pertinent 
850 On Januar 
isio1 time. Ross 
the tion) moved to st1 


lele Imission”’ and 
7 


143) tion) moved to 
m the table.t Thi 
be section passed t 








te ussion on the pr 
| of 860: Debates p. | 
ctice Apparently 

of vas some differe: 





De yn” and “have 
erence is that 
tes lifference: for 
and entitled to practi 
339 practice.” Whether 
res e one of substance 
iS Ol urately to tell 
byect ind that we shall 
as The Debates 
is time, but the 
st dditional proces 
ty County, possibl 
y, 3 moved to insert 
343 ords “and requi 
rma Mr. Alexander 
wy o information) 
fl tion. 
muel Mr. Georg: 
some rmation) move 
i ot table, which was 
egis nference from tl] 
the On February 
1, 91 . 
y I Deba 
was the orig 





Mr. Thomas Butl 





1209) Grafton F. 

no in nation); Robert 
County information): 
khart County, a lawyer and 
rney ( & | ot [. Pp. 0050. 
995). Daniel Read (Monroe 
n) Walter March (Grant 


William 


lawyer, the son 


es, no intormation): 
ré _ounty, 

ne of the three original jus- 
circuit 


e Court, a legislator, 


years a member of congress. 
320, 337. 436, 642, 669. 687, 985. 
members of the committee 


as it was finally adopted 
rs, and among them were 


1 


e most substantial and influ- 





Mr. Borden reported the fol 
§ good moral char- 
f trage, shall be 
the courts 
report was concurred in and 
d passed to second 
1853). It is 
section left out the provision 
oncerning free white 

the person was to be “en- 
practice.” As proposed the 
be “admitted to practice.” In 


the convention this change 


796; Debates, p 


read a second 
ayet y, no informa- 
ut the words “be entitled to 
the words “have a right.” 
Green County, no informa- 
he section and amendment on 
s tabled, and the 
reading. There was no dis- 
(Journal, p. 


nember at least thought there 
ween “be entitled to admis- 
to practice and the fair in- 
mittee thought there was a 

1 the language from 

to “entitled to admission to 
he difference was thought to 
r of form it is impossible ac- 


ne is left entirely to inference, 


rt no other proceedings at 
Journal reports the following 
Mr. John Davis (Madison 
lawyer, C. & L. of I. p. 319) 
ter the words “suffrage” the 
qualifications.” 
Stevenson (Putman County, 
1a call of the previous ques- 
Owen County, no in- 
the amendment on the 
led in the affirmative. The 
iss later. 
1e section was read a third 





Frist w kes this notion, and 
] ] the reports 


time. The Journal reports merely that it was 
passed by a vote of 84 to 27 (p. 879). The Debates 
report the following proceedings? (pp. 1971-72): 
The section was read a third time. (What follows 
is a verbatim copy of the Debates) Mr. Kelso (a 
member of the committee which drafted it, and a 
lawyer): “The section ought to be amended by the 
striking out of two words, and I hope the conven 
tion will agree to the amendment by unanimous 
consent. The words are ‘to admission.’ The sec 
tion contemplates that there shall be an examina- 
tion. I would prefer that it should be in this form, 
that any man of good moral character and possess- 
ing the right of suffrage shall be entitled to practice 
in all of the courts of this state.” 

Several members. “Consent! Consent!” 

Mr. Kelso. “I do not care one farthing about 
it. Take the section as it stands, it just amounts 
to what the law now is.” 

The President. “The gentleman will send up 
his amendment in writing.” 

Mr. Kelso. “Yes, sir. I will send it up in 
writing.” 

“I move that the section be recommitted with 
instructions to strike out the words ‘to admission.’ ’ 

Mr. Borden (Chairman of the committee and 
a lawyer of prominence.) “I ask whether it is the 
intention of this provision that a man who knows 
nothing about the law at all, will be permitted to 
come into court and practice law?” 

A voice. “Lay members for instance.” 

Mr. Borden. “I move that the section be laid 
upon the table.” (Much confusion here prevailed 
throughout the chamber. ) 

Mr. Robert H. Milroy. (Carroll County, a 
lawyer and judge, C. & L. of I. p. 582, 585, 590, 691, 
755, 878, 960, 1073, 1127) demanded the previous 
question. 

The demand for the previous question was 
seconded. 

The main question was ordered to be now put 

The president (without noticing the motion of 
the gentleman from Allen, Mr. Borden), said: “The 
main question is upon the passage of the section.” 

A member. “I want the yeas and nays upon 
this question.” 

Mr. Schuyler Colfax (St. Joseph County, a 
newspaper man: later congressman and Vice 
President of the United States. C. & L. of I. p. 
434). “The previous question I think brings the 
convention to a vote first upon the motion to re 
commit.” 

A voice. 
commit.” 

Mr. Colfax. “There certainly was such a mo 
tion, and it was made from the gentleman from 
Switzerland” (Mr. Kelso). 

Mr. John Pettit (Tippecanoe County, a lawyer 
of great prominence: former U. S. District Attorney 
and Congressman; later a U. S. Senator; Chief 
Justice of Kansas and a member of the Indiana 
Supreme Court. C. & L. of I. p. 92). “The motion 
to recommit was made to my certain knowledge.” 

Mr. Johnson Watts (Dearborn County, there 
were three John Watts’, who were lawyers and 
judges in this county, and this may have been one 
of them. C. & L. of I. p. 84, 628, 635, 712, 1151). 


“There has been no motion to re- 


2 And this discrepancy can be explained by the fact that because 


no further official action was taken, the Journal quite properly omitted 
what the Debates has properly included 






































































598 


AMERICAN Bar ASSOCIATION JOURNAL 





“I make a point of orde: 
bar have no right to vote 
cause they are personally interested.” 

The President (laughing). “Members of 
legal profession will be excused from voting.” 

Mr. Thomas W. Gibson (a member of the com 
mittee). “I would inquire whether an amendment 
could now be made, by universal consent.” 

The President. Not under the operation « 
the previous question.” 

Mr. Gibson. “As the 
stands, it gives the 
person.” 

A voice. “Possessing the right of suffrage.” 

“Tt strikes me that this is too broad.” 

The question then, according to ruling of the 
chair, being upon the adoption of the section, the 
yeas and nays were taken. Yeas, 84, Nays, 27. The 
section was referred to the committee on revision, 
arrangements and phraseology 

Of the members of the convention 
mentioned Colfax, Cookerly (of the committee), 
Frisbie (the original proposer of the section), Gib- 
son (of the committee), Holman (semble), Kelso 
(semble), Kendall March (semble), 
Smiley (who had moved to substitute “right to” 
for “entitled to admission”) voted for the section. 
It is to be noticed that Kelso, Smiley and Gibson, 
who had wanted to amend the section nevertheless 


The gentlemen of the 
upon this question be- 


the 


f 


proposition at present 
right to practice law to any 


heretofore 


(semble 


voted for it as it stood. Wallace and Hall were 
the only members of the committee who voted 
against it; while Borden, Ristime, Newman and 


Read, members of the committee, did not vote 

On February 10, 1851, the committee on re 
vision reported the final draft (Debates p. 2066) 
and the only change which had been made was 
that “being a voter” was substituted for “and pos 
sessing the right of suffrage.” (Debates, p. 2073.) 

The convention had appointed a committee to 
prepare an exposition of the new constitution to be 
circulated among the people of the state. This 
“Address to the Electors” was presented and ap- 
proved February 8th (Journal, p. 963, Debates p. 
2042). There was no word of explanation offered 
on the section in question. It was merely set out 
in the language of the constitution. (Debates, p. 
2044.) 

What was the actual intention of the conven 
tion? In view of the fact that there was no argu 
ment, no attempt to explain the purpose of t 
section, the only expressed intention is in the lan 
guage used. The actual the specific 
purpose of the convention on the proposition that 
the section must be re to prohibit a re 
quirement of legal education, is left to inference 
and conjecture. The most f 


} 


ic 
intention or 
written 


unfavorable conclusion 
which can be drawn from the proceedings is that 
the convention had no specific intention or purpos« 
on the subject, and we are therefore driven to a 
fair interpretation of the language used. On the 
other hand it that the fair inference 
from what transpired is that the committee and 
the convention did not intend to make ordinary 
good moral character and voting the qualifications 
to the implied exclusion of legal education. 

It will be noted that as originally proposed the 
section was aimed t least against any 
colored invasion of the bar, for the convention was 
anti-negro and submitted sections prohibiting negro 
suffrage and negro immigration 


would seem 


partially a 


into the state which 








were adopte | loo, on Janu il 25t Mi Watt 
proposed a section providing ‘that every iega 
voter of good moral standing shall be allowed t 
practice law.” A voice: “Did the gentleman sa 
every negro voter?” Mr. Watts: “Yes, if the ger 
tleman can find any.” After some argument, d 
rected primarily at the good faith of Mr. Watt 
(it was offered as an additional section to the artic] 
on Reform and Procedure), the proposal was wit! 
drawn. (Debates, p. 1713, et. seq.) 

The section which was adopte is change 
to leave out “white male.’ But this ge ma 
have been made upon the assumption that the con 


stitution would prohibit negro suffrage, and that 
the prohibition would therefore | 


e included in the 


word “voter.” Certainly there is something to b: 
said, however, for the proposition that originall 
the section may have been aimed solely at negt 
lawyers. 

What are the other inferences from what littl 
was said about it during the conventior It passed 
first reading without comment, although it had 
been changed by the committe On tl secon 
reading Ross Smiley (no informat ) moved t 
substitute “have a right” for “be entitled to ad 


mission” and thus restore the sect substantially 
to its wording as originally pri 


parent that at least one member and the committe 


J 


thought there was a difference. It may have bee 
thought to be only a matter of form: or it ma 
have been thought to be one of substance. But in 
ordinary parlance “having a right” to do a thing 
is the equal of its meaning in legal parlance. It 
means “right” and not something les It may be 
that in substance it means the same as being “e1 
titled to admission” to do a thing. I think Mr 
Smiley and the committee thought it did not. The 
reason is that if it were merely a matter of forn 
the change would not have been suggested (so fa 
as Mr. Smiley is concerned): for the ‘ocedur¢ 
was on final adoption of any section to refer it 1 
a committee on revision and phraseology It 
would seem fair to infer that at least this one indi 
vidual thought as Mr. Kelso thought, when h 
later stated that “to be entitled 1 admissio1 
meant to be entitled to take an examination 
admission, and this by inference the position of 
the committee, for it had inserted the phrase and 
as shown by the later proceedings, the two mem 
bers of the committee who actually expressed 
view stated that it contemplated an examinatio 
In any event if the convention were so hostile t 


the legal profession as it is sometimes represented 
and intent on prohibiting legal educa 
tion as a qualification for admission to t 


was really 


seems quite reasonable that it would have adopte« 
Mr. Smiley’s motion, and changed the languag 
from one of ambiguitv to the ordinary mind, to o1 
of certainty. It would seem that the fait ferens 
here is that the convention was not intent on p: 
hibiting legal education as a qualificatio ind 


was quite willing to allow an interpretation to the 
contrary. 


At this point the Journal reports that M1: 
John Davis moved to insert “and reé site qualifi 
cations.” This apparently was to make the secti 
certain as against an interpretation that it did n 
require a legal education. The amendment wa 


tabled without discussion. What is the fair infet 
ence from this? It might well be that the nve! 
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wished to exclude legal education as a quali 
ation; it could also well be that it thought the 
resent language plain enough to the contrary. 
of the fact that the conven- 
prior to this had refused to amend 
clear the opposite meaning, 


In view, how 
1 immediately 


SvVCr. 


ie section to make 


id that it her fused to specifically add these 
rds, we give tl pposition the benefit of every 
ubt when we say that the fair inference is that 
vas willing to let the matter rest on the language 
used. That is, refused to take either side. It 
as, in other words, willing at least to leave the 
hrase “good mot haracter” open to future fair 
nstruction. 

On third reading it is clear from what Mr. 


said that both of those gen- 
emen, who wers mbers of the committee which 
lrafted the understand that the 
section prohibited legal education as a qualifica- 
to the bar. Mr. Kelso moved to 
’ because the section as writ- 
en “contemplated an examination’; and he also 
iat the sections but stated the 
as we have seen clearly made 
only one of the conditions for 
convention was against him. 
consent to make the 


Kelso and Mr. Bor 


a2 9 
sectiol did not 


tion for admissio1 
trike out “entitled 1 


xpressed the vic 
xisting law (whi 
rood moral characte1 
admission ). And the 
He had asked for unanimous 


amendment; there were but several voices of “con- 
sent.” He then was also convinced that the con- 
vention was against a change, for he said it made 
little difference, as the section stated the existing 


ive his opinion that the existing 

law did require legal education; that the section 
ontemplated an imination, and a record that 

the convention wv ry definitely against a change 
» exclude it. 


law. So here we 


Mr. Borden expressed surprise that Mr. Kelso 
should wish to amend the section in this manner 
and allow “a man who knows nothing about the 
law at all” to practice law, and moved to table the 
section. 


vas quite a little excitement 


Apparently ther: 
ceedings and the reporter 


this point in the pr 


states that the President overlooked both the pro- 
posed amendment and Mr. Borden’s motion and 
took a vote on the section as it was 

We have here the first and the only clear-cut 
ictual expression in the convention, and it is em- 
phatically to the effect that the section did not 


xclude legal education: that an examination and 


egal education could also, and presumably would, 
be added by the courts or the legislature 

And this interpretation is by fair inference 
fastened upon the convention as a whole. At this 
point, if the convention did not know it before, it 


earned that the chairman of the committee which 
lrafted the section, and one of the members, both 
| them lawyers, interpreted the section to be not 
xclusive of legal education in its requirements. 
Mr. Kelso muster very little support for his 
umendment and finally the convention did nothing 
to correct the chair a vote on Mr. 


bring about 


Kelso’s amendment. It seems wholely wnlikely 
that if the convention was so anti-educated-lawyer 
as has been assumed and asserted, it would not 
lave taken the occasion again to change the sec- 
tion to meet its 

On the other Mr. Gibson, a member of 

committee, apparently thought the language 
too broad, and desired to offer some amendment 
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to correct it, but he was not permitted to do so, 
the previous question having been voted. Whether 
he thought it too broad on the voting provision, 
Or on the other is not disclosed. If it were the 
latter it would seem that here again the inferences 
are somewhat equal, Mr. Gibson's utterances 
counteracting that of Kelso and Borden. But in 
view of the fact that the convention was in a posi- 
tion to act against Mr. Borden's and Mr. Kelso’s 
suggestion, and was in no position to sustain Mr. 
Gibson’s view, the more importance must be at 
tributed to the former. 

In the Address to the Electors nothing is said 
about the section. The address does laud the sec- 
tion for the reform of procedure: and it would 
seem that if the convention thought it had accom- 
plished anything new in the section in question 
some advertising on that score would have been 
forthcoming also. Again the inference is against 
the assumption that the purpose or result was to 
prohibit legal education as a qualification. 

Although the inferences as to the actual inten 
tion of the convention are to a degree conflicting, 
certainly it can only be said that the more in num 
ber and the more in reason support the result that 
the convention did not intend nor purpose to speci- 
fically prohibit legal education as a qualification: 
and that on the contrary it did intend to merely 
state the law as it was and leave the qualifications 
in addition to voting and ordinary good moral char- 
acter to the courts and legislature. We might even 
say that the section sets out the minimum and not 
the maximum requirements, and means that if one 
does have those qualifications he can not be kept 
out for those reasons. As a practical matter the 
section so construed means little and is somewhat 
of an idle gesture. 

But that, of itself, is no conclusive argument 
against the interpretation. The truth is that the 
constitution was not framed by masters of constitu- 
tional law. And other sections have been con- 
strued to be practically meaningless. The one 
which provides that “all courts shall be open: and 
justice shall be administered freely and without 
purchase” is a notable example. 

On the whole I think that results is not en- 
tirely satisfactory, if for no other reason than that 
it is based on a specific intention of the conven- 
tion founded wholly on inference. But if we throw 
it out for that reason we must in the same heave 
throw out the specific intention of the convention 
to the contrary, for there is more evidence to sup- 
port the first than there is to support the latter. 

So I think we can even be generous and ad- 
mit that after all, if the specific intent and purpose 
here is material it is not to be discovered; or at 
least that the information is so meagre that finally 
the inferences sink into conjectures insufficient to 
prove either side of the argument (although they 
do favor the conclusion heretofore reached). Cer- 
tainly there is no evidence which would justify a 
court in re-writing the section to read “good moral 
character, but without legal education.” 

We then get back to the proposition that the 
problem is to be settled by a fair construction of 
the language used: and after all the convention 
seems to have adopted that attitude. 

It is submitted that the section is susceptible 
to any one of three interpretations. 1. It is a grant 
of a constitutional right to any voter with good 
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mora! character to practice law. 2. It is a limita- 
tion on the power of the courts and legislature to 
make any thing less than suffrage and good moral 
character the qualifications for admission to prac 
tice. That is, it sets a minimum standard. 3. It is 
a limitation on the power of the courts and legis 
lature to make anything more than suffrage and 
good moral c! heation tor 
to practice hat is, it sets a maximum standard 

It really which view is 
taken, because the solution of the problem at hand 
turns in any event on the proper meaning today 
of the phase “good moral character.” But it is 
submitted that the third interpretation is the most 
reasonable one, and is after all the one which has 
in a majority of the decided cases been placed upon 
the section. 

If we take the first it is clear that such a right 
is no different from any other right, and would be 
subject to reasonable regulation. It would, there- 
fore, be competent for the legislature or the courts, 
to define “good moral character” to include legal 
education and such a definition would certainly be 
a reasonable regulation. The fact that one’s right 
or privilege is a constitutional one does not add 
much to its value as against an exercise of reason- 
able regulation by a proper body. For example it 
is well settled that the right or privilege to engage 
in interstate commerce is subject to regulation: as 
is also the privilege of a non-resident to use the 
courts of a state under the privileges and immuni- 
ties clause: as is also the right acquired under the 
patent law. (Patterson v. Ky. 97 U. S. 501, 1879). 
As is also the right to vote and the right to a jury 
trial. 

If we take the second nothing stands in the 
way of a similar regulation, for the constitution sets 
only a minimum standard. That is, it is a check 
on the power of the court and legislature to make 
something less than suffrage and good moral char- 
acter a test for admission. As has been suggested 
heretofore such an interpretation is not impossible, 
nor even unreasonable, although the practical re- 
sult be to make the section a form of words merely ; 
but that interpretation is, as we shall see, precluded 
by possibly the latest decisions of the Supreme 
Court. 

The least that can be said as to the third inter- 
pretation is that it has been tacitly accepted by the 
Supreme Court in the last two cases. 

The decisions under this section are very few 
and are as follows: 

In McCracken v. State, 27 Ind. 491 (1867), the 
question arose as to whether an act of 1865 pro- 
hibiting a county recorder from practicing law was 
or was not in conflict with the section in question. 
It was held that it was not for the reason that the 
act in question was not a regulation of the qualifica- 
tions of attorneys, but a regulation of the qualifi- 
cations of recorders. The result is, of course, that 
there is added to the constitutional qualifications, 
the legislative qualification that the person be not 
also a recorder, and that the section is not exclu- 
sive. The reason given is facetious. Whether the 
decision could be sustained upon the ground that 
under a proper interpretation of the entire constitu- 
tion, the grant of power to regulate qualifications 
for public office was an implied limitation on the 
section in question, is open to doubt. So sustained, 


iracter ual) admission 


makes no difference 
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however, the decision has no bearing on the pres. 
ent inquiry. Otherwise it is a distinct authority 
that the section sets only minimum qualifications 
and it is impliedly overruled by later cases. Bu 
as it stands, if anything, it is an authority for us 

The next case, Ex parte Walls, 73 Ind. % 
(1880), is a disbarment, but in it “good 
moral character” is defined. The special findings 
in this case disclosed that the attorney had robbed 
and cheated his clients, but that in his business rela. 
tions with other (not his clients) he was honest 
and upright. In answer to the argument that the 
latter was the test of his “good moral character” 
and not the first, the court said: “It requires much 
more than mere honesty and uprightness in busi- 
ness relations outside of a profession, to constitute 
a good moral character. Such business relations 
might admit even of the grossest misconduct and 
immorality in the practice of his profession, and 
does not exclude even crime.” That is, good moral 
character here means character as it affects the at- 
torney’s capacities as an attorney only. The de- 
cision belies the common assumption that “good 
moral character” as used in the constitution means 
solely a matter of ordinary and commonplace per- 
sonal rectitude. Here is a decision which says it 
means “character” as it affects attorney and client 
and the public. The case is a valuable authority 
for us, and is really about all the authority we need. 

In Jn re Petition of Leach, 134 Ind. 665 (1893) 
the court held that a woman, although not a voter 
could be admitted. The reason given was that the 
constitution “secured the right of the voter of good 
moral character” but did not deny the right to one 
with less qualifications. It takes the first inter- 
pretation suggested above. I think it is a strained 
construction; but it contains nothing against us, 
for admitting that the constitution gives a right 
to every voter of “good moral character,” such a 
right cught in any event to be subject to reasonable 
regulations; and there is still left over the proper 
interpretation of “good moral character.” 

In In re Denny, 156 Ind. 104 (1900) there was 
involved the question of the adoption of a consti- 
tutional amendment giving the legislature author- 
ity to regulate admission to practice. The Marion 
Cicuit Court had apparently adopted regulations 
for admission which included an examination of 
some sort. It found that the applicant was a per- 
son of good moral character and a voter, but the 
applicant refused to submit to the examination and 
as a conclusion of law the court stated that he was 
not entitled to admission. The court said “If the 
proposed amendment has not been adopted, the 
conclusion of law and the judgment cannot be sus- 
tained.” 

The case decides either that there was a con- 
stitutional right denied, or that the court’s regula- 
tions were invalid, being beyond its jurisdiction. 
At best it is a weak authority, for it was apparently 
admitted, or assumed that the regulations were 
invalid unless supported by the cc:.stitutional 
amendment; and all of the argument was directed 
to the proposition as to the adoption of the con- 
stitutional amendment. Apparently the attorneys 
for the appellee were so confident of their proposi- 
tion that the amendment had been properly adopted 
that they didn’t argue the other proposition: illus- 
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pres. trating again the old truth that it is dangerous busi- 
hority sess to carry all your eggs in one basket. 
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rn of constitutional interpretation that, on the whole, given. 
393) seems to be the fairest construction to be placed 
ewes on the section. There is nothing in either case on "Fact Notes” follow in which the 
the effect that the applicant was kept out by rea f f ited b 
the son of a lack of legal education. For all that ap- acts of every cited case oe o> 
ood pears he may have been kept out for any number stracted. Thus you know imme- 
one of reasons, which could have nothing to do with diately the particular circum- 
ter- his good moral character as an attorney. stances in which the court applied 
ned But if the assumption be that the application or declined to apply the rule. 
us, was denied on the sole ground of a lack of legal 
ght education, again there is no decision that after all A. L. R. BRIEFS (now more than 
ha such lack goes to the question of good moral char- 7000 in number) do not grow 
ble acter. And even if it were so decided then, the stale. An ideal supplementing 
per cases would not be controlling today, for “good : : 
moral character” is a phrase with a changing con- system prevents it. 
vas tent. (There is nothing in any of the other cases 
sti- material to the issue. They turn on the questions Ask some lawyer friend about 
or- of procedure.) A. L. R., or write to us for fur- 
ion And so we come to the crucial point in the ther information which will be 
ns case. It is submitted that there is no evidence that ladl lied 
of the convention intended that “being a voter and ay a 
er- having good moral character” should be forever sah 
he read as “being a voter and having a good moral A. L. R. stands alone in its 
nd character, and specifically having no legal educa- unique service to the profession. 
as tion.” In no event did it intend to prohibit legal 
he education as a qualification if it squared with good 
he moral character. And the question never is, as to 
is- how the convention would have decided a specific BANCROFT - WHITNEY CO. 
case: for if it were, “voter” then and “voter” now SAN FRANCISCO «» LOS ANGELES 
n- would necessarily mean the same, although obvi- 
a- ously they mean different things, for today a negro 
n. may be a voter; but the convention would have had 
ly no trouble in excluding him, because he was not a 
re voter. The difference is between reading in some- 
al thing to clarify an ambiguous phrase, on the ground 
-d of an actual intention and asking how would the 
1- convention or people would have decided this par- 
rs ticular case at that time without reference to the 
i- language they used. That is, if the phrase “entitled 
d to admission to practice” if one has “good moral 
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the ambiguity been called to its attention, but as 
we have seen there at best is no reliable evidence 
upon which to base a redrafting of the section. The 
question then is, what is the fair interpretation 
today of the language used; and the manner in 
which the convention might have decided the spe- 
cific case before the court is wholly immaterial. 


So the problem finally simmers down to what 
is meant by “good moral character.” It is clearly 
a phrase of changing content. There are few 
phrases in the constitution which mean today what 
they meant (in content) in 1852. No principle of 
constitutional construction is better ‘established. 
In the case of Weems v. U. S. (217 U. S. 349, 373) 
Mr. Justice McKenna said this: “Legislation, both 
statutory and constitutional, is enacted, it is true, 
from an experience of evils, but its general language 
should not, therefore, be necessarily confined to the 
form that evil had heretofore taken. Time works 
changes, brings into existence new conditions and 
purposes. Therefore a principle to be vital must 
be capable of wider application than the mischief 
which gave it birth. This is peculiarily true of con- 
stitutions. They are not ephemeral enactments, 
designed to meet passing occasions. They are, to 
use the words of Chief Justice Marshall, ‘designed 
to approach immortality as nearly as human insti- 
tutions can approach it.’ The future is their care 
and provisions for events of good and bad ten- 
dencies of which no prophecy can be made. In the 
application of a constitution, therefore, our con- 
templation cannot be only of what has been but of 
what may be. Under any other rule a constitution 
would indeed be as easy of application as it would 
be deficient in efficacy and power. Its general 
principles would have little value and be converted 
by precedent into impotent and lifeless formulas. 
Rights declared in word might be lost in reality 
and this has been recognized. The meaning and 
vitality of the constitution have developed against 
narrow and restrictive construction.” 

The Justice goes on to point out the varying 
application of the 14th amendment, and only re- 
cently in the case of Ambler v. Village of Euclid 
(272 U. S. 365) (where a general zoning ordinance 
was upheld) the court gives point to the principle 
by itself admitting that twenty-five years before 
it most likely would have reached an opposite re- 
sult. Admittedly “due process of law” twenty-five 
years ago probably is not “due process of law” to- 
day (outside of the field of procedure). 

In our own constitution the phrase “common 
schools” occurs. In 1857 in the case of the City of 
Lafayette v. Jenners (10 Ind. 70, 78) the Supreme 
Court said that an academy (or high school) was 
not a “common school” within the meaning of the 
constitution. ‘Today it is conceded that the high 
schools of the state are part of the “common 
schools” provided for by the constitution. (See, 
Robinson v. Schenck, 102 Ind. 307 (1885) and State 
v. O’Dell, 187 Ind. 84 (1918). And within the past 
few months our Supreme Court has very correctly 
decided that what was “garbage” ten years ago is 
not “garbage” today. (Jansen Farms v. City of 
Indianapolis, 171 N. E. 199). If such a lowly com- 
modity as “garbage” is subject to the changes 
brought about by science and business it ought to 


be doubly apparent that “good moral character” 
can have a new significance in keeping with the 
moral progress of the race. If we are not tied to 
our grandfathers’ ideas on garbage, by the same 
sign we most certainly ought not to be tied to their 
ideas on “good moral character” in an attorney. 

The Weems case above is an excellent example 
for the purpose at hand. It involved the applica- 
tion of a clause in the constitution of the Philip- 
pines prohibiting cruel and inhuman punishment. 
The court reviews all. of the cases and points out 
that the phrase has received (on the whole) an en- 
lightened construction. The courts do not, and 
ought not to, go back to enquire what would the 
convention, or even the people of that time, have 
thought of this: but the inquiry is, what is cruel 
and inhuman punishment as to this date, in the 
light of human views on the subject at this time. 
Thus it is conceded, that whipping, branding and 
capital punishment for minor offenses would today 
be cruel and inhuman; although they were not in 
1789. Mr. Justice McKenna says this (p. 378): 
“The clause of the constitution in the opinion of 
the learned commentators may be therefore pro- 
gressive, and is not fastened to the obsolete but 
may acquire meaning as public opinion becomes 
enlightened by humane justice.” The court therein 
held an imprisonment of fifteen years under ball 
and chain and hard labor, for a minor offense, to be 
cruel and inhuman punishment. A court even fifty 
years before would have had no difficulty in reach- 
ing an opposite result. 

Can there be any doubt but that the phrase 
“good moral character” is likewise one subject to 
a new meaning as public opinion becomes more en- 
lightened? I can find but one case defining the 
phrase, as involved here. In Jn re Spenser, (22 
Fed. Cas. 92, Fed. Cas No. 13234, 5 Sawy. 195) 
Mr. Justice Deady, said this (the question was as 
to the good moral character of an applicant for citi- 
zenship): “What is a ‘good moral character’ 
within the meaning of the statute may not be easy 
of determination in all cases. The standard may 
vary from one generation to another, and probably 
the average man of the country is as high as it can 
be set. In one age of the country duelling, drink- 
ing and gaming are considered immoral, and in an- 
other they are regarded as very venial sins at most.” 

Is it not true that public opinion can change 
and has changed as to what constitutes good moral 
character in an attorney? The test is not what 
would a court have done in 1852 nor even in 1912, 
nor yet even in 1929; it is, what is the proper appli- 
cation of the section today? 

(To be concluded in next issue) 


Signed Articles 


As one object of the American Bar Association Journal 
is to afford a forum for the free expression of members of 
the bar on matters of importance, and as the widest range 
of opinion is necessary in order that different aspects of 
such matters may be presented, the editors of this Journal 
assume no responsibility for the opinions in signed articles, 
except to the extent of expressing the view, by the fact of 
publication, that the subject treated is one which merits 
attention. 
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A Last Word About the Donovan Report 


Epitor, AMERICAN Bar ASSOCIATION JOURNAL: 

In the August issue of the Journat Mr. Lloyd K. Gar- 
rison, who was associated with Colonel William J. Dono- 
van in the preparation of the Donovan Bankruptcy Report, 
makes somd comments upon an article discussing The 
Donovan Report written by myself and published in the 
July issue of the Journat. In the main, Mr. Garrison’s 
article is merely a restatement of the views and opinions 
set forth in The Donovan Report. On one or two points, 
however, the views expressed in the Donovan Report are 
slightly ‘elaborated by Mr. Garrison. 

In opposing my suggestion that perhaps bankrupt 
estates could be most efficiently administered by official 
trustees appointed by the Federal Judges, Mr. Garrison 


S: 
“This proposal would hand over to the Bench the op- 
eration of a business which now involves each year the 
disposition of some $90,000,000 of assets, and the settle- 
ment of claims exceeding three-quarters of a billion.” 

Nobody, of course, proposes that the operation of any 
business be “handed over to the Bench.” Under Colonel 
Donovan’s plan as well as under all other plans proposed 
the administrative duties will be performed by administra 
tive officers and not by judicial officers. The point at issue 
is who shall appoint and generally supervise the adminis- 
trative officers. For more than thirty years the adminis- 
trative officers have been generally supervised by judicial 
officers and the law has worked reasonably well save in a 
few Judicial Districts where the law has been inefficiently 
administered. It was, and is, my thesis that better results 
will probably be secured for the creditors if the adminis- 
trative officer is appointed and supervised by a Federal 
Judge on the spot rather than by a Bankruptcy Commis- 
sioner in Washington. 

In his report Colonel Donovan suggests that bankrupt 
estates should be administered only by * ‘licensed trustees” 
authorized generally to act by the “Bankruptcy Commis- 
sioner” and to be put in charge of estates by the action, 
or upon the suggestion, of the creditors or their proxies. 
I expressed the opinion that if this proposal were adopted 
every collection agency would have associated with it, 
or as part of its organization, one or more of these “licensed 
trustees”. Mr. Garrison says “it is hard to see” why this 
would happen. But to those who have had practical ex- 
perience of the actual working of the bankruptcy law, the 
correctness of the forecast made is almost self-evident. Un- 
der the proposed Donovan plan the trustee would be chosen 
by creditors or their proxies. In practice this means that 
the trustee would be chosen by collection agencies as proxy 
holders. The Bankruptcy Commissioner could appoint 
“licensed trustees”, but as a rule it would be collection 
agencies, and coll ection agencies only, who would put them 
in charge of bankrupt estates. The result would be that 
no one would aspire to the office of “licensed trustee” 
unless he had formed or expected to form such a connec- 
tion with one or more collection agencies as would assure 
him some business. Every collection agency would en- 
deavor, and probably successfully, to have one or more 
men selected by it appointed as a “licensed trustee”. If 
the Bankruptcy Commissioner should happen to appoint a 
“licensed trustee” who had no connection with, or sup- 
port from, a collection agency, he would probably be 
isolated and would have about as much work to do as 
the celebrated “Steward of the Chiltern Hundreds”, 

Watter C, CoLes 

St. Louis, Mo. 


“The Federal Supreme Court and Industrial 
Development” 


Epitor, AMERICAN Bar ASSOCIATION JOURNAL: 

I have just finished reading the article by Mr. Alberts- 
worth in the Journal for May, 1930, entitled “The Federal 
Supreme Court and Industrial Development. ~ 2 @O not 
know who Mr. Albertsworth is, but I am surprised to find 
this paper of his sponsored by the Journal of the Ameri- 
can Bar Association. The note on the first page, indicat- 
ing that this is a mere restatement of addresses made 
before various Bar Associations, indicates that the gentle- 
man has been engaged for some time in broadcasting his 
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offensive propaganda. That makes it all the more remark. 
able that our Association should now further his efforts, in- 
stead of being out in the open on the other side. 

In the first place, and without making any effort to 
check up his various references it is apparent that he is 
not extremely accurate. He says that “the criteria of con- 
stitutionality of legislation relating to industrial phenom- 
ena have been the effect which enacted policies would 
have on the public welfare.” Apparently for the purpose 
of illustrating this scientifically phrased dictum, he states 
that “combinations of capital have been condemned as in 
restraint of trade among the various States just as freely 
as have combines of laboring men.” Apparently, he over- 
looks the fact that in most instances cases arising under 
the Sherman Act, or other anti-trust laws, have not in- 
volved constitutional questions. 

In the second place, he has apparently joined that 
class of learned gentlemen who believe that under our 
system of government no rights exist which the legisla- 
ture may not take away in time of real or assumed dan- 
ger to the public. This is the same argument that we have 
heard time and again to the effect that a legal right is a 
mere bundle of sticks; that the legislature, from time to 
time, can remove one or more of the sticks, at will, in 
accordance with its judgment of the public necessity, leav- 
ing in the end nothing but the cord which bound them 
together. This same argument has been made, on sev- 
eral occasions, to the Court which this gentleman slurs 
and by it squarely rejected. 

Finally, the gentleman charges the Supreme Court 
of the United States (and incidentally all the other Courts) 
with a brand of cheap cowardice and low skulduggery 
which is revolting to the minds of decent people. He 
proves, by assumption only, that the Court is a member 
of a political school which believes that regardless of rule 
or precedent judicial controversies should be determined 
by deciding on the basis of personal whim what principle, 
if applied, will, at the time, best promote the public wel- 
fare. He then charges the Court with concealing its true 
leanings and its true reason of decision by giving false 
reasons for its judgments. I do not believe this is an 
overstatement of the gentleman’s position. He says, in 
reference to a line of decisions with respect to the or- 
ders of administrative bodies, that “the process may be 
adroitly covered up.” In discussing certain decisions relat- 
ing to conflicts between State and Federal power he 
asserts that “the critic of the Court’s opinion must not 
draw the erroneous inference that when the Court strikes 
down or upholds regulation, it is always doing so on principle, 
or because of the merits of the controversy.” And in his con- 
clusion he has this to say: 

“The principles thus enumerated which control much 
of the reasoning in the Court’s approach to industrial is- 
sues are by no means exhaustively presented, but they are 
those of outstanding importance. They may not always 
be expressly stated as the rationale of the opinion, but they 
will usually be implicitly present and must be reckoned 
with by those who would seek some other solution in given 
litigated situations. -Sub-surface or inarticulate premises 
are equally efficacious and perhaps more potent than others 
in solving issues before any court. Well understood or 
articulated principles frequently are given as_ syllogistic 
requirements; often the former are the real grounds while 
the latter are but the ‘smoke screen’ in the disposition of 
the problem before the Court.” 

It hardly seems to me to be sufficient for the Bar 
Association to say that it does not approve all positions 
taken by contributors to its Journal, This sort of an 
article might be appropriate in some magazine professing 
so-called liberal tendencies, but in my judgment, the Jour- 
nal of the American Bar Association should have had 
no place for it, for the American Bar Association itself 
should be on the other side. There would seem to be 
some appropriate limits to the policy of printing all that 
is offered with a mere caveat to the effect that the Journal 
is not to be taken as approving all doctrines announced 
by its contributors. When a gentleman offering as con- 
tributor makes insinuations of this sort about all the 
courts, my own judgment is that the limit has about 


been reached. 
R. H. Ketiey 
Houston, Tex., June 12. 
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THE BRICK AND THE SCARAB 


When ordinary letters were picture draw- 
ings on sundried bricks, Pharaoh of Egypt, 
ruler of the civilized world, communi- 
cated with his satraps by messenger. His 
authority and prestige was represented by a 
scarab, symbol of eternal life, carved from 
a jewel and engraved with his signature. 

Some professional men, by the inferior 
quality of their stationery still suggest the 
letter scratched on the crude brick. Others 


see the wisdom of the symbol of the scarab 


and put their signatures on Crane’s Bond only. 


Crane’s Bond unfailingly carries a 


RA N J 4 prestige message. Wherever your letters 
* F go, it will bespeak your good taste 
B © N D and your standing in your profession. 


For professio nal letter- 


heads and envelopes 


CRANE & CO., Inc. * DALTON, MASS. 
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Connecticut State Bar Association 
Approves of World Court 


At the annual meeting of the State 
Bar Association of Connecticut which 
was held at New Haven, April 25, 1930, 
the report of a special committee on the 
World Court was adopted and a resolu- 
tion was passed approving of the World 
Court and providing for notice of this 
action being sent to the Senators and 
Representatives from Connecticut. 

A special committee on cooperation 
with the American Law Institute re- 
ported that the Yale Law School will 
undertake preparation of Connecticut 
annotations for the re-statement of con- 
tracts. It was the sense of the meeting 
tlat funds be raised by the State Bar 
Association to pay for the preparation 
of these annotations. 

The Executive Committee reported in 
favor of appointing a special committee 
on appointments of Judges, and after 
considerable discussion it was voted to 
approve the action of the Executive 
Committee and to set up a special com- 
mittee on appointments of Judges for 
the Superior and Court of Common 
Pleas. Judges of these Courts are ap- 
pointed by the Governor in Connecticut 
and this committee will cooperate with 
the Governor so far as possible. 

The Executive Committee further 
recommended that the methods of ap- 
proval of moral qualifications of candi- 
dates for admission to the Bar by differ- 
ent County Bar Associations should be 


coordinated, and the recommendation of 
the Executive Committee was approved. 
A special committee has been set up to 
formulate and recommend a plan for 
examination of moral qualifications of 
candidates for admission to the Bar for 
the various County Bar Associations. 

Report was made by the delegates of 
the Conference of State Bar Associa- 
tions of the business transacted at the 
last conference. 

The following officers were elected: 
Harrison Hewitt, President; David S. 
Day, Vice-President, and James E. 
Wheeler, Secretary and Treasurer. 

The annual dinner of the association 
was held at the Hotel Taft on the 
evening of Friday, April 25, 1930, and 
the speakers were Hon. Homer S. Cum- 
mings of Stamford, Connecticut, on 
“Progress Toward Peace,” and Col. N. 
G. Osborne, Editor of the Journal- 
Courier of New Haven. 

JAMES E. WHEELER, Secretary. 

New Haven, July 21. 





Idaho 


Idaho Judicial Council Presents First 
Report to Annual Meeting 

The annual meeting of the Idaho 
State Bar convened at Boise, Idaho, on 
July 11th, 1930. The program was 
based largely upon the first report of 
the Judicial Council, a body organized 
and wholly supported by the Bar of 
Idaho, pursuant to a resolution adopted 
at the Idaho Falls meeting last year. 
The meetings of the Northern and 
Eastern Divisions held earlier in the 
summer had discussed in detail the same 
report, and with their conclusions be- 
fore it, the annual meeting was enabled 
to secure a fair expression of the Bar 
upon the several proposals resulting 
from a study of general conditions af- 
fecting courts of the state, and of spe- 
cific matters of criminal and civil prac- 
tice, 

The Council’s report was presented 
by Hon. Alfred Budge, its President, 
and a Justice of the Supreme Court; A. 
L. Merrill of the Survey Section; Hon. 
Dana E. Brinck, District Judge and 
Chairman of the Civil Procedure Sec- 
tion and James Harris, Chairman of 
the Criminal Procedure Section. The 
establishment of an Idaho Bar Journal 
was approved after presentation of the 
matter by Dean Masterson of the Col- 
lege of Law, University of Idaho. Hon. 
Joseph Webb, of San Francisco, Cali- 
fornia, spoke of “The Genesis and 
Achievement of the California Self Gov- 
erning Bar,” having been the first pres- 
ident of that body, organized after, and 
along lines similar to the Idaho State 

ar. 

Mr. Jess Hawley’s term as Commis- 
sioner and President having expired, the 
election of his successor resulted in ap- 
pointment of William Healy, Esq., of 
Boise, as Commissioner, Western Divi- 
sion, and of E. A. Owen of Idaho Falls, 
present Commissioner for the Eastern 
Division, as President of the Idaho 
State Bar. 

Entertainment was furnished by the 





Ada County Lawyer’s Club, culminating 
in a picnic supper and dance at the 
Plantation. 





Indiana 





WILLIAM W. MILLER 
President Indiana State Bar Association 





Indiana Association Recommends 
Giving Supreme Court Exclusive 
Power Over Bar Admissions 


The Annual Meeting of the Indiana 
State Bar Association was held in 
Bloomington, Indiana, July 10 and 11. 
The Monroe County Bar Association 
and the Indiana University School of 
Law acted as hosts. 

The meetings were presided over by 
the Hon. James M. Ogden, Attorney- 
General of Indiana, President of the 
Association for the year 1929-1930, who 
in his address stressed the needs of 
criminal law reform in Indiana. The 
following addresses formed the major 
portion of the program: “The Brief and 
Oral Argument on Appeal,” by Hon. 
Charles F. Remy, Judge of the Appel- 
late Court of Indiana; “Air Law,” by 
Byron K. Elliott, formerly of the In- 
dianapolis, but now of the St. Louis 
Bar; “The Indiana State Bar Associa- 
tion,” by Frank N. Richman, of the 
Columbus, Indiana Bar; “Revisor of 
Statutes,” by Hon. William F. Hodges, 
of the Gary, Indiana, Bar, and State 
Senator from Lake County; “How the 
Revisor Plan Works in Wisconsin,” by 
Hon. Frank T. Boesel, of the Milwau- 
kee, Wisconsin, Bar, and formerly Pres- 
ident of the Wisconsin State Bar Asso- 
ciation, and a member of the faculty of 
Wisconsin University School of Law; 
“Why the Standards on Education for 
Admission to the Bar,” by Bernard C. 
Gavit, Professor of Law in the Indiana 
University School of Law; “District Bar 
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Organization,” by William A. Pickens 
of the Indianapolis Bar; “Program of 
State Conference on Taxation,” by Hon. 
J. Clyde Hoffman, of the Indianapolis 
Bar, and State Senator from Marion 
County, and Chairman of the Confer- 
ence. 

The meeting was concluded at a ban- 
quet the last evening at which the prin- 
cipal address was given by Hon. Burr 
W. Jones of the Madison, Wisconsin, 
Bar, a former member of the Wisconsin 
Supreme Court, and author of “Jones on 
Evidence.” The subject of the address 
was “The Independence of the Bar,” 
the speaker using Lord Erskine’s life as 
his basic material. 

The Association elected as President 
for the current year, Mr. William W. 
Miller, a practicing lawyer of Gary, 
Indiana, who during the past year 
served the Association as Vice-Presi- 
dent. Mr. Miller is a graduate of the 
Wisconsin University School of Law, 
and also attended the University of Chi- 
cago School of Law. He has been en- 
gaged in the practice at Gary for twenty 
years, and organized, and served as 
President for several years, the Gary 
Bar Association. The office of Vice- 
President was filled by the election of 
Mr. Frank N. Richman, an attorney at 
Columbus, Indiana, who has been ex- 
tremely active in the State Bar Asso- 
ciation for a number of years, and re- 
cently Chairman of the Committee on 
Legal Education. 

The meeting took two important 
actions. It recommended the passage 
by the Legislature of a proposed bill 
giving to the Supreme Court the exclu- 
sive power over the subject of Admis- 
sions to the Bar. The meeting was 
unanimously in favor of some action 
which would remedy the present situa- 
tion in Indiana on that subject. Mr. 
Gavit, in his paper, had reviewed the 
reports of the Indiana Constitutional 
Convention of 1851, concerning the 
“Good Moral Character” clause in the 
constitution for admission to the bar. 
The substance of his paper showed con- 
clusively that the “moral character” 
clause in no way was intended to limit 
any additional qualifications for admis- 
sion to the bar; “Moral character” was 
but one qualification which the framers 
of the constitution determined should be 
required by all applicants for admission; 
that all other qualifications, such as 
legal education, were left to the discre- 
tion of the courts and legislature. Im- 
mediate action was taken by the Con- 
vention to impose an educational re- 
quirement for admission to the bar. 

The Association also voted to devote 
the entire mid-winter meeting, to be 
held before the session of the Legisla- 
ture beginning early in January, 1931, to 
the consideration of a proposed bill 
which would abolish the present code 
system of procedure and give to the 
Supreme and Appellate Courts of the 
State the power to make all rules of 
procedure. The Bill was drafted by 
Professor Hugh E. Willis of the Indi- 
ana University School of Law, assisted 
by Professor Gavit, and had been re- 
ported for consideration by the Com- 
mittee on Jurisprudence and Law Re- 
form, of which George O. Dix of the 
Terre Haute Bar was Chairman. The 
meeting also referred to the December 


meeting a proposed bill for the re-or- 
ganization of the trial courts of the 
state. 





Kansas 
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Kansas Bar Holds Forty-eighth Annual 
Meeting ; 

The Forty-eighth Annual Meeting of 
the Bar Association of the State of 
Kansas was held at Topeka, Kansas, on 
June 20th and 2ist. The principal 
speaker was the Honorable Paul V. 
McNutt, former Commander of the 
American Legion and present Dean of 
the School of Law of the University of 
Indiana. His address was on the “Tri- 
umvirate of the Profession of the Law.” 
Other addresses were delivered by 
President O. O. Osborn of Stockton and 
by William P. D. Carey of Hutchinson. 

The question of judicial salaries again 
came before the meeting and plans were 
made for again taking the question of 
an increase up with the coming session 
of the Legislature in an effort to secure 
adequate compensation for the bench in 
the state. 

One of the principal matters under 
discussion was the Kansas Annotations 
to the Restatement of the Law. Ways 
and means of properly handling this im- 
portant matter were discussed and a 
special committee appointed to promote 
and carry on this work in conjunction 
with the bar and the law schools of the 
state and to also have charge of provid- 
ing for adequate finances for the same. 

One of the interesting committee re- 
ports was the report of the Committee 
on Professional Ethics. Pursuant to its 
recommendation, the Association recom- 
mended several changes relating to 
this question. One of these changes 
was a recommendation to the Supreme 
Court that the present statutory oath 
for attorneys be supplemented by add- 
ing the following: 

“That you will neither solicit profes- 
sional business nor knowingly accept or 


perform such when solicited for hire by 
others; that you will not split or divide 
fees or compensation received as an 
attorney with any person or persons 
except a member of the bar.” 

It was also recommended by the As- 
sociation to-the Supreme Court that a 
probationary period be provided for all 
those who are subsequently admitted to 
the practice of law in this state for a 
period of three years, a strict compliance 
with the code of ethics being a prerequi- 
site to an extension of an attorney's cer- 
tificate of admission. 


An interesting outline of the course 
on professional ethics now in effect at 
the different law schools was given 
by their respective deans. These courses 
were instituted upon the recommenda- 
tion of the Bar Association and much is 
hoped for as a result of the emphasis 
which the law schools are placing upon 
this most important subject. 

The Judicial Council made its annual 
report to the Bar Association indicating 
that all of the expectations which the 
Association had hoped for in the crea- 
tion of a Judicial Council are slowly 
being realized. One of the most impor- 
tant matters submitted by them to the 
Association was a recommendation for 
an amendment to Article III of the 
Constitution of the State of Kansas rela- 
tive to the judiciary. 

Probably one of the most interesting 
provisions of this proposed amendment 
is that the judges of the state shall hold 
office for life and vacancies shall be filled 
by the Governor by and with the con- 
sent of the judges of the Supreme Court. 

The following are the officers of the 
Association elected for the ensuing year: 
President, Benjamin F. Hegler, Wichita; 
Vice-President, B. I. Litowich, Salina; 
Secretary, W. E. Stanley, Wichita; 
Treasurer, James G. Norton, Wichita. 

The members of the Executive Coun- 
cil are: Gilbert H. Frith, Emporia; J. M. 
Challis, Atchison; Douglas Hudson, 
Fort Scott; Albert Faulconer, Arkansas 
City; John S. Dawson, Hill City; Eus- 
tace Smith, Hutchinson; Austin M. 
ee Wichita; I. M. Platt, Junction 

ity. 

The place for the annual meeting next 
year was not fixed at this time. 

W. E. Stan ey, Secretary. 





Minnesota 





Minnesota Bar Urges Creation of 
Judicial Council 


The annual meeting of the Minnesota 
State Bar Association was held at Du- 
luth on July 9, 10 and 11. A number of 
important committee recommendations 
were approved, among them being one 
for the passage of an act creating a 
judicial council. 

The bill submitted by the Committee 
on Jurisprudence and Law Reform pro- 
vides that the Judicial Council shall con- 
sist of “the Chief Justice of the Supreme 
Court, or some other justice or commis- 
sioner or a former justice or commis- 
sioner appointed from time to time by 
the Chief Justice for such service; two 
judges or former judges of the District 
Court to be designated by the judges of 
the district court in annual meeting 
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assembled; one judge or former judge 
of Probate similarly designated by the 
judges of Probate; and seven other per- 
sons appointed by the Governor for a 
term of four years and until their suc- 
cessors shall qualify, of whom one shall 
be a judge of a municipal court and 
not less than four of the others shall be 
attorneys at law.” 

The proposed Council is to report 
annually on or before December 1 to 
the Governor on the work of the vari- 
ous branches of the judicial system, and 
it may also submit from time to time 
for the consideration of the several 
courts and judges, such suggestions in 
regard to rules of practice and in regard 
to procedure as it may deem advisable. 
The members shall receive no compen- 
sation, but clerical and traveling ex- 
penses are allowed. The proposed bill 
carries an appropriation of $1,000. 

The meeting also approved a recom- 
mendation for an amendment to the Consti- 
tution to give the legislature control of 
the superadded liability of stockholders. 
The committee on this subject reported 
that it was now effecting a state-wide 
organization for the purpose of carry- 
ing this amendment. Approval was also 
given to the report of the Committee on 
Uniform State Laws, and the Legisla- 
ture was asked to renew the appropria- 
tion for the cause made at the last ses- 
sion and to adopt especially the Uniform 
Declaratory Judgments Act, the Uni- 
form Fiduciaries Act, the Uniform Stock 
Transfer Act and the Uniform Recip- 
rocal Transfer Tax Act. 

The report of the Committee on 
Membership and Cooperation with 
Local Bar Associations was an interest- 
ing summary of the experience of four 
years with the local bar affiliation plan, 
provided for by the Constitution adopted 
at Duluth. The plan has worked out 
successfully and the details show how 
the result was achieved. It has resulted 
in an increase in membership within the 
last four years from 915 to 1,414 and 
in more than doubling of the annual 
receipts in the same period. The Com- 
mittee thus comments on the results: 

“The greatest benefit which your 


Committee believes can be attributed to 
the federation of state and local bar 
associations is not, however, the finan- 
cial strength of the State Association. 
It is rather the aroused professional 
consciousness of the lawyers of the state 
brought about by the organization and 
activities of local associations through- 
out the state and a co-ordination and 
unification of their efforts. The lawyers 
of Minnesota now have an active, effi- 
cient medium through which they can 
speak and act, and which is close enough 
to them so that each lawyér can feel 
that he is a component part of the or- 
ganization. It is true that some of the 
local associations are not as active as 
they should be, but the foundations are 
laid and progress is constantly being 


' made.” 


The proposals of the Committee on 
Cooperation with the American Law 
Institute and of the Committee on 
American Citizenship were approved, as 
were the recommendations of various 
other committees. At the suggestion of 
the American Citizenship Committee the 
Association went on record in favor of 
the so-called “National Defense Act” of 
June, 1920, and of the “Citizens’ Mili- 
tary Training Camps,” which are con- 
ducted under the National defense plan. 

Addresses were made at the meeting 
by Prof. E. R. Sunderland of the Uni- 
versity of Michigan; Prof. Walter F. 
Dodd of Yale University; Chief Justice 
Marvin B. Rosenberry of the Supreme 
Court of Wisconsin and Hon. Tracy R. 
Bangs of Grand Forks, N. D. 

The Association cooperated with the 
faculty of the Law School of the State 
University and with the District Judges 
in a meeting held Tuesday, July 8th, at 
2 P. M., in Memorial Hall of the Court 
House. Topics for discussion included 
The Rule-making Power, Functions of 
Trial Judges, Trial Procedure, The Ju- 
dicial Council, and other similar subjects 
of great interest. The speakers included 
Judge John B. Sanborn, Professor Dodd 
and Professor Sunderland. 

The meeting closed Friday night with 
the annual dinner. Officers elected for 
the ensuing year were: President, 
Hugh J. McClearn of Duluth; Vice- 
President, Morris B. Mitchell, Minne- 
apolis; Secretary, Chester L. Caldwell, 
St. Paul; Treasurer, William G. Graves, 
St. Paul. 





Ohio 





Ohio Bar Adopts Self-Governing Bar 
Bill 


The Fifty-first Annual Meeting of the 
Ohio State Bar Association opened at 
Cedar Point, Sandusky, Ohio, July 9th, 
with a four-day session. The meeting 
was featured by the adoption of an all- 
inclusive, self-governing Bar Bill and 
the continuation of the codification pro- 
gram which the Ohio Association has 
been promoting for the last four years 
to the benefit of the State of Ohio. A 
twenty per cent increase in registration 
and attendance of attorneys apparently 
interested in the Association’s activities 
marked what was probably the most 
successful business convention the Asso- 
ciation has ever experienced. 

The most vital business passed upon, 
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so far as the Association itself is con- 
cerned, was that of a tentative draft of 
a bill to provide for an all-inclusive, 
self-governing Bar, which was approved 
by the Annual Meeting following pres- 
entation of the Bill by the Chairman of 
the Special Committee on all-inclusive 
Bar, John A. Elden of Cleveland, past 
president of the Ohio State Bar Associa- 
tion. The proposed measure is primarily 
a copy of the present California Act, al- 
though the Ohio Bill does not deal with 
admission to the bar and contains cer- 
tain changes appropriate to the Ohio 
situation. 

A complete revision of the Ohio Pro- 
bate Laws was approved at the Annual 
Meeting. This represents the culmina- 
tion of two and one-half years’ work of 
a special committee, of which Howard 
L. Barkdull of Cleveland, is Chairman. 
The report of this committee had been 
presented at several regional meetings 
throughout Ohio during the year to get 
local associations’ reaction to it, with 
the desired result that at the Annual 
Meeting no criticism of the Bill was met 
but only constructive suggestions, which 
were evidence of a proposal finished in 
its most minute detail. 

The Jury Law Reform Committee 
report was adopted, revamping and re- 
codifying the Ohio Jury Laws with spe- 
cial emphasis on, (1) Quality of Jurors, 
(2) Exemptions of Jurors, (3) Shorter 
Term of Service, (4) Increase of Jurors’ 
Fees and Notification and Summoning 
of Jurors. This report was presented by 
Francis Kavanagh of Cleveland, mem- 
ber of the Committee, who stated that 
the opinion of the Committee was that 
the jury system is sound in principle 
and that the appropriate reform is in 
bettering the efficiency of the present 
system by overcoming the deficiencies 
and making the system so elastic that 
it can be used to meet all demands. 

Proposals for amending the Ohio 
Laws regulating municipalities pre- 
sented in the form of tentative legis- 
lation by George W. Ritter of Toledo, 
were submitted for the visé before the 
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January, 1931, Association Mid-Winter 
Meeting. 

In the report of the Motor Vehicles 
Committee it was recommended that 
the matter of financial responsibility of 
automobile drivers be referred back to 
the Committee for further consideration 
and that a proposed Driver’s License 
Law be approved. The report of the 
Committee was adopted. 

The report of the Industrial Commis- 
sion Committee was presented by Ar- 
thur L. Limbach of New Philadelphia. 
Amended rules and regulations of pro- 
cedure of the Industrial Commission, 
which administers the Workmen’s Com- 
pensation Law, and proposed amend- 
ments to that law providing for compen- 
sation for occupational diseases, trial on 
appeal and fixing a schedule of attor- 
ney’s fees, were adopted. This report 
further requests the Governor of Ohio 
to appoint a committee to study neces- 
sary changes in the administration of the 
law by the Industrial Commission. 

The Insurance Code Revision Com- 
mittee reported progress in its codifica- 
tion, and was continued. 

The American Law Institute Commit- 
tee reported through Melville W. Vick- 
ery of Cleveland that arrangements had 
been made in connection with lawyers 
and law schools for preparation and dis- 
tribution of Ohio annotations to restate- 
ments of the law on Contracts, Agency, 
Conflict of Laws, Torts and Trusts. 


The Legal Education Committee 
recommendation, that law office study 
be abolished by act of the legislature, 
was adopted. The appointment of a 
committee to study the Mechanics’ Lien 
Law was authorized. A recommenda- 
tion to repeal the Torren’s Law was 
adopted, also a recommendation that the 
study of principles of business account- 
ing be not included in the requirements 
for admission to the bar until further 
study of the matter had been made. Ex- 
tension of notaries’ public commissions 
for six or ten year terms was approved 
by the Association. Pensions for judges 
was disapproved, and the Ohio Su- 
preme Court was requested to give con- 
cise statement or reasons for overruling 
motions to certify records. 

The Judicial Council reported through 
Chief Justice Carrington T. Marshall of 
the Ohio Supreme Court, who reviewed 
the origin and development of the Judi- 
cial Council of Ohio, the pioneer agency 
in the United States for the scientific 
study of the law and reform of judicial 
administration. The program of the 
Council was denominated by the Chief 
Justice as “A program of Social Jus- 
tice,’ “A Voyage of Discovery,” which 
would lay bare the defects of judicial 
administration. 

The Judicial Section was presided 
over by Judge H. M. Whitcraft of 
Logan. The subject for the afternoon 
was entitled “The Administration of 
Law and Judicial Procedure.” Hon. 
Will P. Stephenson of West Union 
spoke of the Trial Judge’s point of 
view, Hon. Coleman Avery of Cincin- 
nati of the practicing lawyer’s point of 
view and Hon. Roscoe G. Hornbeck of 
London, on the Court of Appeals 
Judge’s point of view. 

Reports on membership showed a 
present total association membership in 
good standing of 3,771, and a total of 


165 applicants for membership who 
were voted into the Association at this 
meeting. 

President William G. Pickrel of Day- 
ton, in delivering the president’s annual 
address, recounted the accomplishments 
of the year, paying high tribute to the 
loyal and unselfish work of the Associa- 
tion’s standing and special committees. 
He commended the Association for its 
gain of fifteen per cent in membership 
and its good financial status. He also 
commended the judges’ pension system, 
and recommended (1) That the Associa- 
tion not attempt too many major proj- 
ects at one time; (2) That the Associa- 
tion recommend to the law schools the 
teaching of business principles, account- 
ing and finance; (3) That the lawyers 
of each community endeavor to estab- 
lish harmonious relations with banks 
and trust companies and work out their 
common problems without friction; and 
(4) That every member of the Associa- 
tion give all the assistance possible to 
furthering the legislative program 
adopted. 

Secretary J. L. W. Henney, Colum- 
bus, in his annual report, outlined the 
beginnings of regional meetings of the 
Association, reviewing their history and 
their purposes, and called attention to 
the unusual development of such meet- 
ings in importance and effect in creating 
state-wide interest among attorneys, the 
Association’s constructive and beneficial 
legislative program in the form of Cor- 
poration, Criminal Law and Probate 
Code Revision, which have become 
visual evidence of the service the-Asso- 
ciation can render the general public, 
which service can be gradually enhanced 
by means of solidarity of effort and 


-effectiveness of an all-inclusive self-gov- 


erning Bar. 


The meeting of the Conference of Bar 
Association Delegates was presided over 
by Chairman George B. Harris of Cleve- 
land. The subject of the reapportion- 
ment amendment to the Ohio Constitu- 
tion, relating to representation in the 
General Assembly, was debated by the 
Hon. George H. Bender of Cleveland, 
Member of the Ohio Senate, Affirma- 
tive, and the Hon. Dallas Sullivan, 
Richwood, Member of the Ohio House 
of Representatives, Negative. 


The principal address of the entire 
Annual Meeting was delivered by Hon. 
Thomas D. Thacher, Solicitor General 
of the United States, who in a most 
illuminating manner urged strongly that 
in the endeavor to improve the admin- 
istration of justice and to keep the 
courts in line with the development in 
all other lines of activity in our modern 
world, the Bar, even at the risk of inter- 
fering with the practice of some of its 
members, eliminate all unnecessary and 
useless litigation. 


The officers elected for the ensuing 
year are: President, Phil S. Bradford of 
Columbus (Denison—Ohio State Uni- 
versity) graduate, LLB. Ohio State 
University, former President Columbus 
Bar Association and member of! the 
Columbus Board of Education; Secre- 
tary and Editor of the “Ohio Bar”, J. 
L. W. Henney of Columbus, and Treas- 
urer, Marshall G. Fenton of Chillicothe. 


J. L. W. Henney. 





South Dakota 





South Dakota Bar to Act on Integrated 
State Bar and Judicial Council 
Proposals 


The Thirty-first Annual Meeting of 
the South Dakota Bar Association 
will be held at Sioux Falls, South Da- 
kota, on Wednesday and Thursday, Sep- 
tember 17th and 18th. The principal 
address of the meeting will be delivered 
by Dean Henry M. Bates of the Univer- 
sity of Michigan Law School. At this 
meeting will be presented a report of 
the Committee on an Integrated State 
Bar, which will include a proposed draft 
of a law to provide for the incorporation 
of the Bar, and definite action will be 
taken by the Association on such report. 

A Committee on a Judicial Council 
will also submit a report, and the Asso- 
ciation will have for its approval or re- 
jection the question of whether or not 
a bill should be submitted at the next 
Session of the Legislature, providing for 
such Judicial Council. Each of these 
Committees was appointed as a result 
of action taken at the last Annual Meet- 
ing, and it is expected that a greater 
part of the time of the meeting will be 
taken up in the consideration of the 
reports of these two Committees. 

Cart GoLpsMITH, Secretary. 





Miscellaneous 





J. P. Huxley was elected President of 
the Mahoning (Ohio) Bar Association 
at the annual outing of that organiza- 
tion on June 13th. Dominic F. Rendi- 


nell was made Vice-President and 
Harry Manchester and W. P. Barnum 
trustees. 

The Louisville (Ky.) Bar Association 
held its annual meeting and election of 
officers on July 2nd. A. C. Van Winkle 
was elected President for the coming 
year and the following other officers 
were chosen: Emmet Field, first Vice- 
President; Schackelford Miller, Jr., sec- 
ond Vice-President; Ben H. Sachs, 
treasurer (re-elected), and John K. 
Skaggs, Jr. (re-elected) Secretary. 


At a recent meeting of the Walla 
Walla (Wash.) Bar Association the fol- 
lowing new officers were chosen: Pres- 
ident, Hefbert Bryson; Secretary, Glenn 
Bean; members of the Executive Com- 
mittee: Marvin Evans, Herbert Ring- 
hoffer, and John F. Watson. 


The recently organized Junior Bar 
Association of Fort Worth (Tex.) will 
be headed by James M. Floyd as Presi- 
dent. Other officers are: Leo Brewster, 
first Vice-President; Allen Crowley, sec- 
ond Vice-President, and Cecil Rotsch, 
Secretary and Treasurer. 

L. A. Maris, of Ponca City, was 
elected President of the Kay County 
(Okla.) Bar Association at a banquet 
of that Association held in June. O. S. 
Ellifrit, of Ponca City, was named Sec- 
retary and Elmer S. Rutherford of 
Tonkawa was elected Vice-President. 

The twenty-ninth annual meeting of 
the Nineteenth Judicial District Bar 
Association (Mo.) took place on July 
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18th and officers for the ensuing year 
were chosen as follows: President, 
Harry Clymer; Secretary, Ruth Barton; 
Treasurer, Earl Roberts; Vice-Presi- 
dents: Crawford County, W. R. Lay; 
Dent, W. P. Elmer; Laclede, Robert C. 
Fields; Pulaski, Martin Shockley; 
Phelps, Ben Holmes; Texas, David E. 
Impey. 

Judge Roscoe C. O’Byrne, of Brook- 
ville, was elected President of the 37th 
Judicial Circuit (Ind.) Bar Association 
at a meeting of members of the Franklin 
and Union County Bar Associations, 
which comprise the circuit, June 26th. 
Elmer Bossert, of Liberty, and Albert 
Peine, of Brookville, were elected Vice- 
Presidents, and Kenneth Copies, of 
Brookville, Secretary-Treasurer. 


The Seattle (Wash.) Bar Association 
held its annual meeting and election of 
officers in June. Following are the offi- 
cers chosen: F. T. Merritt, President; 
C. K. Pope, Vice-President; Otto B. 
Rupp, Second Vice-President; Donald 
C. Eggerman, Treasurer; T. M. Royce, 
Secretary, and T. Turner, King 
Dykeman and Ned Roney, Trustees. 


Judge Fred W. Senn of Waseca was 
elected President of the Association of 
District Judges of Minnesota at the 
closing session of its meeting on July 
9th. Judge C. R. Magney of Duluth 
was chosen Vice-President and Judge 
W. W. Bardwell of Minneapolis was 
re-elected Secretary. 


Hon. John H. Bradley, of Kennett, 
was elected president of the Dunklin 
County (Mo.) Bar Association follow- 
ing the annual banquet of that associa- 
tion in March. Oscar V. Seed of Camp- 
bell was elected vice-president and H. 
H. McHenry of Kennett, secretary- 
treasurer. 


The Knox County (Tenn.) Bar Asso- 
ciation, at a recent meeting, elected 
Charles H. Smith as president. Raleigh 
Harrison was elected vice-president and 
Clyde W. Kay and Karl Steinmetz were 
re-elected secretary and treasurer, re- 
spectively. 


The following offices were chosen at a 
meeting of the Crawford County (IIl.) 
Bar Association held in March; Wil- 
liam A. Wesner, president; P. G. Mc- 
Carty, secretary and treasurer (re- 
elected.) 


The Ninth District (Neb.) Bar Asso- 
ciation held its annual meeting and ban- 
quet on March 14th, and the following 
new officers were chosen: Judge W. P. 
Cowan, of Stanton, president; H. A. Si- 
mon, of Winside, vice-president; Carl 
H. Peterson, of Norfolk secretary; and 
Roscoe L. Rice, of Creighton, treasurer. 


Bennett J. Voorhies, of Lafayette, was 
elected president of the Lafayette (La.) 
Bar Association at the annual meeting 
of that association in February. J. Gil- 
bert St. Julien was elected vice-presi- 
dent and Edward Meaux was re-elected 
secretary and treasurer. The new exec- 
utive committee is composed of Presi- 
dent Voorhies, J. J. Davidson, Paul De- 
Baillon and F. Xavier Mouton. 


At a reorganization meeting of the 
Warren County (Ky.) Bar Association 
recently held, the following officers were 


elected for the coming year: G. Dun- 
can Milliken, president; John L. Stout, 
vice-president; Richard Lee, secretary, 
and Maurice Burton, treasurer. 


Members of the Coal County (Okla.) 
Bar Association held their annual meet- 
ing in February, and the following of- 
ficers were elected for the ensuing year: 
T. G. Ramsey, president; W. B. Thorns- 
borough, secretary. 


Harry L. Atkinson was chosen presi- 
dent of the Dallas (Texas) Junior Bar 
Association at a recent meeting of that 
body. Other officers chosen were: Au- 
try Norton, first vice-president; Knox 
W. Sherrill, second vice-president; Paul 
L. Raish, secretary-treasurer; Pat 
O’ Keefe, sergeant-at-arms. 


Col. Clad. Hamilton was unanimously 
elected president of the Topeka (Kan.) 
Bar Association at a meeting of that 
association held in March. 


At a recent meeting of the Jefferson 
County (Tex.) Bar Association, the 
following new officers were elected: 
President, Charles D. Smith; Vice- 
President, Y. D. Carroll; Secretary, A. 
A. Gunter. Sam Sharfstein was re- 
elected Treasurer. 


Edward J. McCullen has been chosen 
President of the St. Louis (Mo.) Bar 
Association. Robert Burkham, Fred L. 
English and Daniel N. Kerby were 
named Vice-Presidents; James J. Seely, 
Secretary; Edward Ferrenbach, Treas- 
urer; Jacob M. Lashly, member of the 
Executive Committee. 


Attorneys of the counties of Nemaha, 
Doniphan and Brown (Kan.), compos- 
ing the Twenty-second Judicial District, 
recently formed a bar association to be 
known as the District Bar Association. 
fF. M. Pearl was chosen as President; 
A. O. Delaney, Jr., of Troy, Secretary- 
Treasurer, and William H. Strahan, of 
Troy, R. M. Emery, Jr., of Seneca, 
Vice-Presidents. 


The Butler County (Kan.) Bar As- 
sociation, at a meeting in May, elected 
the following officers for the ensuing 
year: . L. Aikman, President; Roy 
Cox, Augusta, Vice-President, and R. 
T. McCluggage, Secretary-Treasurer. 


Following a banquet of the Marshall 
County (Ind.) Bar Association on May 
3ist, L. M. Lauer was elected Chair- 
man of the Association to succeed the 
late S. N. Stephens. 


The Grimes County (Tex.) Bar As- 
sociation came into existence at a meet- 
ing of Grimes County attorneys in May 
and the following were chosen as offi- 
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cers: J. B. Leigh, President; B. W., 
Barry, Vice-President, and A. H. Spahn, 
Secretary. 


Henry Wyvell, of Breckenridge, was 
chosen President of the Sixteenth Judi- 
cial District (Minn.) Bar Association 
at the recent annual meeting of that 
organization, held at Ortonville, Minn, 


Following are new officers chosen to 
head the Linn County (Ia.) Bar As. 
sociation for the coming year: B. L, 
Wick, President; Walter Hutchinson, 
Secretary, A. G. Keyes, Treasurer. 


At a recent meeting of the Jefferson 
County (Ill.) Bar Association, the fol- 
lowing named officers were elected for 
the coming year: President, Conrad 
Schul; Vice-President, Curtis Williams; 
Secretary and Treasurer, Neil H., 
Thompson. 
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